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Abstract 

 

Comparing the texts D.9.2.27.17 and CO.2.4 with other sources, we can conclude that it 

is not possible to give a definite answer to the question – which of these two texts is altered or 

interpolated? Still, the solution from the Digest is more in line with other classical sources.   

The most credible theory seems to be that both texts were subject to revision. In the 

original text, Ulpian probably would not allow a direct Aquilian lawsuit when a slave is injured 

so that his value is not permanently diminished, but for the expenses of medical care, he would 

allow a praetorian remedy based on the actio legis Aquiliae. In CO.2.4, the text is abbreviated 

so that the part in which Ulpian writes about the praetorian lawsuit is canceled, and only the 

part of the answer with the statement that an Aquilian lawsuit is not allowed remains. In this 

way, an impression is created that Ulpian did not allow any lawsuit. The text in the Digest, on 

the other hand, is simplified and summarized rather than abbreviated. It is retained only in the 

statement that an Aquilian lawsuit is allowed in this case, without making a difference between 

actio directa and utilis causa.  

Still, an assumption remains and a definite interpretation cannot be made. 

Keywords: Damage, lex Aquilia, Roman law, obligations, interpolations. 
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PITANJE INTERPOLACIJE U D.9.2.27.17 I CO.2.4 

Sažetak 

 

Na osnovu poređenja tekstova D.9.2.27.17 i CO.2.4, i na osnovu sadašnjeg stanja izvora, 

nije moguće sa sigurnošću utvrditi koji od dva teksta je izmenjen, a koji klasičan. Rešenje 

sadržano u Digestama više je u skladu sa drugim klasičnim tekstovima. 

Najverodostojnije deluje teorija po kojoj su oba teksta bila predmet prerade. Ulpijan je 

najverovatnije negirao da se u situaciji kada je rob povređen od strane trećeg lica tako da 

njegova vrednost nije trajno umanjena, ali su učinjeni troškovi oko njegovog lečenja, gospodaru 

daje direktna akvilijanska tužba, ali je na kraju teksta dopuštao pretorsku tužbu. U izvoru 

CO.2.4, tekst je skraćen, čime je izostavljen deo u kome se dopušta primena pretorske tužbe te 

je ostao samo odgovor po kome se ne može dati (direktna) akvilijanska tužba. Tekst u 

Digestama je pojednostavljen i sažet, pa je ostao samo odgovor da se može dati akvilijanska 

tužba ne praveći razliku između direktne i pretorske. Ipak, rečeno ostaje u domenu 

pretpostavke, i konačno rešenje ovog problema nije moguće dati. 

Ključne riječi: šteta, lex Aquilia, rimsko pravo, obligacije, interpolacije. 

 

1. INTRODUCTION 

 D.9.2.27.17 ULPIANUS libro octavo decimo ad edictum Rupisse eum utique accipiemus, 

qui vulneraverit, vel virgis vel loris vel pugnis cecidit, vel telo vel quo alio, ut scinderet alicui 

corpus, vel tumorem fecerit, sed ita demum, si damnum iniuria datum est: ceterum si nullo 

servum pretio viliorem deterioremve fecerit, Aquilia cessat iniuriarumque erit agendum 

dumtaxat: Aquilia enim eas ruptiones, quae damna dant, persequitur. ergo etsi pretio quidem 

non sit deterior servus factus, verum sumptus in salutem eius et sanitatem facti sunt, in haec 

mihi videri damnum datum: atque ideoque lege Aquilia agi posse. 

CO.2.4 SCRIBA: ULPIANUS LIBRO XVIIII AD EDICTUM SUB TITULO SI 

FATEBITUR INIURIA OCCISUM ESSE, SIMPLUM ET CUM DICERET: 1. Rupisse eum 

utique accipiemus, qui vulneraverit, vel virgis vel loris vel pugnis caedit, vel telo quove alio vis 

genere sciderit hominis corpus vel tumorem fecerit: sed ita demu, si damnum datum est. 
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Ceterum si nullo servum pretio viliorem deterioremve fecerit, Aquilia cessat iniuriarumque erit 

agendum. Ergo et si pretio quidem non sit deterior factus servus, verum sumptus in salute eius 

et sanitatem facti sunt, in haec nec mihi videri damni Aquilia lege agi posse. 

The interpolationist critique of the Roman legal sources, especially in its extreme form of 

the so-called ”hunt on interpolations“ that used to be popular, especially in the first half of the 

20th century, seems to be out of fashion in the contemporary science of the Roman law. But, 

there is a situation where a researcher has no other option but to acknowledge the existence of 

an interpolation: when we are confronted with two different versions of the same text in the 

sources.   

This is exactly the case with the sources that we are going to analyze in this paper. The 

first of the paragraphs cited above is from the Digest of Justinian, while the second one is 

preserved in the so-called Comparison of the Laws of Moses and of the Roman Laws (Collatio 

legume Mosaicarum et Romanarum), a post-classical legal compilation also known as Lex Dei 

(in further reading: Collatio). Both of them are, obviously, variations of the same text from 

Ulpian’s eighteenth book on the Edict. 

In the first part of both versions, the meaning of the word rumpere (to inflict physical 

damage) has been examined, as well as its difference from the notion of damnum – material 

loss. Both are, separately, conditions for the use of the lawsuit for unlawful loss (actio damni 

iniuriae), i.e., the lawsuit based on the Aquilian law (actio legis Aquiliae). If the slave is 

physically injured, but his value is not permanently diminished, it is possible only to file a 

lawsuit for injury (actio iniuriae), but not for unlawful damage because no financial loss as a 

direct consequence of injury took place. 

But, in the last part, the two versions differ regarding the answer to the question of the 

possibility of an action for unlawful loss in the situation when the value of the slave is not 

diminished, but the injury has caused a financial loss to the master in the form of the expenses 

for the medical cure of the slave. According to the version of the Digest, the master can claim 

compensation, whereas according to the version in Collatio he cannot. 

Undoubtedly, at least one of the texts has been altered, whether by mistake of a scribe or 

intentionally. But is it one or both of them? And if one, which one? 
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2. OPINIONS IN LITERATURE 

The question was examined in detail by modern authors a long time ago.1 Three possible 

answers were offered: 

- The text in the Digest has been interpolated;  

- The text in Collatio has been interpolated;  

- Both texts have been altered.  

of the majority of authors claim that the text from the Digest was interpolated.2 It is widely 

believed that a part of Ulpian’s sentence, as found in Collatio (in haec nec mihi videri damni 

Aquilia lege agi posse), has been altered by the members of Tribonian’s commission so that it 

sounds as: in haec mihi videri damnum datum: atque ideoque lege Aquilia agi posse. In that 

way, a solution contrary to the one proposed by Ulpian was created.3  

The principal argument in favor of such an interpretation is also its main weakness: the 

fact that the practice of Justinian’s compilers to alter the classical texts is widespread and well-

known rendered the search for additional arguments superfluous. Besides, at least some of the 

authors who labeled the text in the Digest as interpolated had reasons  not to be completely 

objective in their judgment, because the interpolation was an argument in favor of some of their 

theories.4 

On the other hand, several authors defend the classicality of the legal solution from the 

Digest, if not the words of the text itself. Moreover, they sometimes do not have a completely 

objective position, because they use the text as cited in the Digest as proof of the theory that 

Roman classical law permitted an Aquilian lawsuit in the case of injury of a slave Collatio.5 

 
1 See an example in: Thayer, 93. 
2 Cursi, 118-119. 
3 Von Lübtow 127-129; Wittmann; Cannata; Valditara, 49; Behrends; Gerke, 97-100; Yaron, 14-15; Pringsheim, 

7-8. 
4 For Behrends, this is a triumph of German interpolationist critique, because it shows clear evidence of the 

existence of interpolations. Behrends: ibid. For Gerke, the text in Collatio is an argument in favor of his theory 

that classical jurisprudents assessed damages only based on the value of the damaged or destroyed thing and that 

the principle id quod interest would be later introduced by the jurists of Justinian, by interpolations in classical 

texts. Gerke, ibid. For Yaron, the fact that the solution in Collatio differs from the Laws of Moses and other laws 

of the classical Middle East is proof for his theory that Ulpian did not have origins in that region as commonly 

thought, or at least that he did not show any influence of the Middle Eastern legal tradition. Yaron, ibid. Prinsheim 

favors this interpretation because it goes in favor of his theory that an Aquilian lawsuit utilis causa in the case of 

an injury of a free man did not exist in the classical law. Pringsheim, ibid. Similar in the case with Valditara, ibid. 
5 Hausmaninger, 31; Beinart: 77. Daube, 318. 
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Those who offered arguments, usually ascribed the alteration of the text in Collatio to a scribal 

mistake.6 

Kaser believes that both texts have been altered. According to this theory, Ulpian wouldn’t 

allow a direct Aquilian lawsuit if a slave had not been permanently disabled by injury, but in 

further text, Ulpian said that for the costs of medical cure, an action utilis causa based on an 

Aquilian lawsuit could be used. The text of Collatio was abbreviated so that the mention of the 

action utilis causa was left out, making an impression that Ulpian would not allow any lawsuit. 

On the other hand, Justinian’s compilers summarized the text to a mere conclusion that an 

Aquilian lawsuit could be used and left out the discussion about the character of the actio (utilis 

or directa), because this distinction was not significant during their time.7 

 

3. THE CONTEXT AND THE COMPARATIVE ANALYSIS OF 

TWO TEXTS 

The paragraph of the Digest that we are analyzing makes up part of the chapter 

Ad legem Aquiliam – D.9.2. The major part of this chapter consists of excerpts from Ulpian’s 

XVIII book on the Edict: 104 out of 174 paragraphs. The logic of the title also seems to follow 

that of Ulpian’s book on the Edict. So, the entire title of Digest 9.2 seems to be based on 

Ulpian’s text, in which the excerpts from other jurisprudents were added, but following 

Ulpian’s systematic.8  

As Lawson noted, Ulpian mostly followed the flow of words in the lex Aquilia, explaining 

legal terms one by one and making digressions on various questions. The paragraph that is 

central to our research is part of a long fragment (27), which is divided into 35 paragraphs in 

modern editions, and it is a part of the discussion on the meaning of the word ruperit in the lex 

Aquilia. It indicates physical damage or injury as one of the conditions for bringing a lawsuit 

based on this law (27.13-24).9 

In Collatio, Ulpian’s text is used in a different context: in the chapter De atroci iniuria – 

 
6 Watson, 209-242; Cursi, 118-120. 
7 Kaser, 31. Against: Yaron, ibid. 
8 Lawson, 1; Rodger, 329-333.  
9 Lawson, 2; see also Hausmaninger, 9. 
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CO.2, which begins with words of Moses, from the Bible: 

CO.2.1 Scriba: Moyses dicit: § 1. Si autem contenderint duo viri et percusserit alter 

alterum lapide aut pugno et non fuerit mortuus, decubuerit autem in lectulo, § 2. et si surgens 

ambulaverit homo foris in baculo, sine crimine erit ille, qui eum percusserat praeter ac 

cessationis eius mercedem dabit et ei medico inpensas curationis. (=Exodus, 21.18-19) 

In Collatio, we also find the title from Ulpian’s book, from which the text was taken over: 

Si fatebitur iniuria occisum esse, simplum et cum diceret. This title obviously refers to the first 

chapter of the lex Aquilia, i.e., the situation when someone illegally kills a slave or an animal 

belonging to another person,10 and then admits it. 

Let’s compare now the content and the style of the two versions of Ulpian’s text. Both of 

them begin with the distinction between physical damage and financial loss as two distinct 

conditions for responsibility based on lex Aquilia. Even if the slave was wounded and thus there 

are lesions (ruptiones), it doesn’t mean necessarily that the master suffered any material loss 

(damnum). If the value of the slave is not diminished, only an actio iniuriarum could be brought.  

 Up to this point, the content of the two texts is identical. There are minor stylistic 

differences. In Collatio, we find caedit instead of cecidit, sciderit instead of scinderet, and demu 

instead of demum. But their meaning is not changed, and the fact that we have two versions of 

the same text is not put into question. In Digest, we find a sentence that is non-existent in 

Collatio (Aquilia enim eas ruptiones, quae damna dant, persequitur), but this sentence is purely 

explicative. 

Nonetheless, the end of the text differs greatly. The two versions give different answers 

to the question – could actio damni iniuriae be brought if the injury of the slave did not make 

him permanently less valuable, but only incurred the costs of a medical cure for the master? 

The text in the Digest allows this (in haec mihi videri damnum datum: atque ideoque lege 

Aquilia agi posse), while the one in Collatio denies this possibility (in haec nec mihi videri 

damni Aquilia lege agi posse).  

Based on the aforementioned, it seems that both texts could have been the product of 

 
10 D.9.2.2pr GAIUS libro septimo ad edictum provinciale: ...‘ut qui servum servamve alienum alienamve 

quadrupedem vel pecudem iniuria occiderit, quanti id in eo anno plurimi fuit, tantum aes dare domino damnas 

esto’ 
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alteration of the original Ulpian’s text.  

The paragraph in the Digest has some stylistic flaws which could indicate an interpolation, 

or an abbreviation at least. Besides, there is an explicative sentence that is non-existent in 

Collatio. 

But, there are motives to believe that the solution of the text of Collatio could be the 

product of alteration. The fact that a chapter of Ulpian’s book is mentioned makes us believe 

that the compiler of Collatio did not use the original text, but some post-classical compilation. 

In addition, as is commonly known, the books of the classical jurisprudents were not often 

divided into chapters, but strangely the title of the chapter, as referred in Collatio, refers to the 

first chapter of the lex Aquilia, while it seems logical to be dedicated to the third chapter, 

because the slave is not killed but wounded.11 Furthermore, in the Digest, Ulpian’s text is part 

of a long fragment, while in Collatio, it is completely out of original context. 

Furthermore, the text in Collatio has a lot of grammatical and stylistic errors, while the 

one in the Digest looks linguistically cleaner. Demum is more correct than demu in Collatio, in 

salutem looks more common than in salute, and the word order deterior servus factus looks 

more correct than deterior factus servus.  

It seems that Tribonians’s commission had original texts of Ulpian’s book, while the 

author of Collatio had only a post-classical compilation or altered version of the book.  

It is worth mentioning that Collatio legum Mosaicarum et Romanarum is a compilation 

made presumably by a Jew or a Christian, and that its purpose is probably to prove superiority 

of the Jewish law, by demonstrating that the principles of Roman law have already existed for 

centuries before Rome in the Laws of Moses.12 Thus, the author of this compilation could have 

been more motivated to alter the text than Justinian’s lawyers, when slavery was less 

economically important. The author of Collatio might have wanted to show that the roots of a 

heavy form of iniuria could be found in the Laws of Moses, or he even wanted to show that for 

purely formal reasons Roman jurists did not allow compensation for damages in a situation in 

which much older Jewish law would allow it.  

 
11 D.9.2.27.5 ULPIANUS libro octavo decimo ad edictum: ‘Ceterarum rerum praeter hominem et pecudem occisos 

si quis alteri damnum faxit, quod usserit fregerit ruperit iniuria, quanti ea res erit in diebus triginta proximis, 

tantum aes domino dare damnas esto.’   
12 On Collatio see: Schulz; Scherillo; Masi; Cervenca; Dе Francisci; Dе Dominicis; Lauria; Barone Adesi; 

Pugliese; Frakes. 
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4. COMPARISON WITH OTHER CLASSICAL TEXTS 

The existence of physical damage (ruptio) is, strictly speaking, one of the conditions for 

an Aquilian lawsuit. If a material loss to another person was inflicted without material damage, 

a praetorian remedy based upon actio legis Aquiliae would be used (utilis causa, in factum). In 

the paragraphs that follow after D.9.2.27.1, Ulpian gives several examples when it is taken as 

if a loss was inflicted by material damage (quasi rupto): 

§ 18. Si quis vestimenta sciderit vel inquinaverit, Aquilia quasi ruperit tenetur. 

§ 19. Sed et si quis milium vel frumentum meum effuderit in flumen, sufficit Aquiliae actio. 

§ 20. Item si quis frumento harenam vel aliud quid immiscuit, ut difficilis separatio sit, quasi 

de corrupto agi poterit. 

Similarly, citing Pomponius, Ulpian resolves the following situation: 

  D.19.5.14.2 ULPIANUS libro quadragesimo primo ad Sabinum Sed et si calicem 

argenteum quis alienum in profundum abiecerit damni dandi causa, non lucri faciendi, 

Pomponius libro septimo decimo ad Sabinum scripsit neque furti neque damni iniuriae 

actionem esse, in factum tamen agendum. 

A lost thing is not damaged, but an actio in factum will be granted for its loss. Other 

classical jurisprudents offer similar reasoning, like in the following text of epitomes from the 

works of Alfen, prepared by Paul:  

D.19.5.23 ALFENUS libro tertio digestorum a Paulo epitomatorum Duo secundum 

Tiberim cum ambularent, alter eorum ei, qui secum ambulabat, rogatus anulum ostendit, ut 

respiceret: illi excidit anulus et in Tiberim devolutus est. respondit posse agi cum eo in factum 

actione. 

 Paul seems to accept this principle as well: 

 D.9.2.30.2 PAULUS libro vicensimo secundo ad edictum Si quis alienum vinum vel 

frumentum consumpserit, non videtur damnum iniuria dare ideoque utilis danda est actio. 
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In this case, the thing is not lost, but still one cannot say that it is destroyed or damaged, 

because it was used according to its principal purpose (eaten or drunk), so an actio utilis causa 

will be granted.13 

All of the abovementioned texts are in contradiction with both the version given in the 

Digest because the Digest speaks about a direct lawsuit and not utilis causa, and the version 

given in Collatio, where no Aquilian lawsuit is granted at all. 

 But, the next fragment of Paul seems to be an argument in favor of the version given in 

the Digest: 

 D.9.2.45 PAULUS libro decimo ad Sabinum Lege Aquilia agi potest et sanato vulnerato 

servo. 

This text is, understandably, a thorn in the flesh for the authors who believe that the text 

D.9.2.27.17 is interpolated and that the solution contained in CO.2.4, according to which no 

Aquilian lawsuit is granted in the case of a wound of the slave which does not render him 

permanently disabled, is a classical one. Gerke tried to save the situation, claiming that Paul’s 

solution refers to the situation when the value of the slave is temporarily diminished because of 

injury, and not to the situation when the costs of medical care are required as a material loss 

(damnum) inflicted by injury. According to Gerke, the compilers of the Digest accepted Paul’s 

opinion but interpreted him differently, and in that sense, they changed the text of Ulpian in 

D.9.2.27.1.14 

Although interesting and well-reasoned, Gerke’s theory has several flaws: there is no 

proof that Paul had the temporary diminished value of a slave in mind. In the text D.9.2.27.17, 

the problem discussed is the lack of a physical lesion (rumpere), not lack of financial loss 

(damnum), as a precondition for Aquilian responsibility. Last but not least, in other texts, Ulpian 

and other classical jurisprudents grant an Aquilian lawsuit utilis causa in the situation when the 

damage was not a consequence of a physical lesion. 

But, the strongest proof in favor of the existence of a legal remedy by which the master 

could be given reimbursement of the expenses of medical care of the wounded slave in classical 

law is the following: if the nonfatally wounded slave dies because the master did not provide 

 
13 Lübtow, 185. Birks suggests that the element of iniuria is the one that misses the implementation of the law, 

which is an opinion that seems not to be commonly accepted. Birks. 
14 Gerke, 88-89. 
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him with proper care, no legal remedy for killing the slave would be granted against the 

perpetrator, only for the act of wounding: 

D.9.2.30.4 PAULUS libro vicensimo secundo ad edictum Si vulneratus fuerit servus non 

mortifere, neglegentia autem perierit, de vulnerato actio erit, non de occiso. 

 D.9.2.52pr ALFENUS libro secundo digestorum Si ex plagis servus mortuus esset neque 

id medici inscienta aut domini neglegentia accidisset, recte de iniuria occiso eo agitur. 

This solution is a logical consequence of the well-known principle of Roman law – the 

damage inflicted through one’s own fault is not considered damage at all:  

D.50.17.203 POMPONIUS libro octavo ad Quintum Mucium Quod quis ex culpa sua 

damnum sentit, non intellegitur damnum sentire. 

Taking into consideration that the master must provide medical care for the wounded 

slave to avoid more damage, it would be absolutely absurd if the classical jurisprudents did not 

find any legal remedy for the master to ask for reimbursement of expenses. 

Besides, Ulpian allows a legal remedy based upon actio legis Aquiliae even in the 

situation when a free man is injured (D.9.2.13pr, D.9.2.5.3 D.19.2.13.4 PSI XIV. 1449. recto 

II. 1-9). Why wouldn’t he then allow the same in the case of the wounded slave? Especially if 

we take into consideration that there is one more reason not to grant an Aquilian lawsuit in the 

case of wounding of a free man: according to the third chapter of the lex Aquilia, the lawsuit is 

specifically against the owner or the master (ero, domino), and a free man has no ownership on 

his own body: 

D.9.2.13pr ULPIANUS libro octavo decimo ad edictum Liber homo suo nomine utilem 

Aquiliae habet actionem: directam enim non habet, quoniam dominus membrorum suorum 

nemo videtur. fugitivi autem nomine dominus habet.15 

 
15  This text seems to be about a case of injury of a free man sui iuris, because he is bringing a lawsuit suo nomine. 

Some experts believe that the text is interpolated, and doubt that classical law allowed a lawsuit in the case of an 

injury of a free man. Wittmann, for example, believes that the original text discusses injury of a homo liber bona 

fide serviens (Wittmann, 75-82), while De Robertis believes the same for the text D.9.2.38 (De Robertis, 193-194). 

The use of the Aquilian lawsuit for an injury of a homo liber bona fide serviens is not, however, confirmed in any 

other text. It is more probable that the text D.9.2.11.8 addresses a possessor whom a slave served in good faith, 

and not a homo liber bona fide serviens (Albanese, 307): D.9.2.11.8 ULPIANUS libro octavo decimo ad edictum 

Sed si servus bona fide alicui serviat, an ei competit Aquiliae actio? et magis in factum actio erit danda. 
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It is worth mentioning that in the case of the injury of a free person, the alieni iuris 

assessment of damages is based upon lost earnings, and costs of medical care: 

D.9.2.7pr ULPIANUS libro octavo decimo ad edictum Qua actione patrem consecuturum 

ait, quod minus ex operis filii sui propter vitiatum oculum sit habiturus, et impendia, quae pro 

eius curatione fecerit. 

Similarly, Ulpian calculates the damages in the case of the injury caused by throwing 

objects from a window (actio de effusis et de iectis – D.9.3.1.5), as well as Gaius (D.9.3.7), who 

applies the same principle in the case of an injury inflicted by an animal (D.9.1.3).  

 

5. CONCLUSIONS 

FOR A POSSIBLE NEW INTERPRETATION OF THE 

SOURCES 

As it could be concluded from the previously discussed arguments, the overconfidence 

with which the solution contained in the version of Ulpian’s text cited in the Digest is sometimes 

entirely marked as the fruit of the work of Justinian commission, while the solution contained 

in Collatio as completely classical, is exaggerated. It is quite certain that the solution in Collatio, 

which shows that an injury of a slave without a consequential permanent diminishment of his 

value but requiring medical care does not grant an Aquilian lawsuit, is not in accordance with 

other sources. The text in the Digest may have been altered, but it does not necessarily mean 

that its principal meaning has been changed. It is possible that the specification of the lawsuit 

as in factum or utilis causa was left over: but not even that is sure to be the case because classical 

jurisprudents themselves did not use this terminology coherently.  

Thus, the solution from the Digest is most probably a classical one, while the one from 

Collatio could be the consequence of a scribal error or intentional alteration, whether by the 

author of this compilation itself or by the author of the postclassical compilation cited by him.   

The most credible seems to be the third theory, most famously proposed by Kaser, 

according to whom none of the two texts was interpolated by inserting words non-existent in 

Ulpian’s text. Ulpian probably first said that an Aquilian lawsuit (direct one) cannot be given 

as cited in Collatio (Ergo et si pretio quidem non sit deterior factus servus, verum sumptus in 

salute eius et sanitatem facti sunt, in haec nec mihi videri damni Aquilia lege agi posse.). This 
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is probably followed by an explanation of why a direct lawsuit cannot be given, and the 

statement that a praetorian remedy based on an Aquilian lawsuit is to be given (for example 

Aquilia enim eas ruptiones, quae damna dant, persequitur. Atque ideoque in factum agendum.).  

The text in Collatio is abbreviated in such a way that it cancels the last part, and thus 

creates an impression that Ulpian would not allow any legal remedy at all. The abbreviation 

was probably the consequence of the fact that the discussion about the exact character of an 

Aquilian lawsuit had no importance in the context in which the text was used. Namely, in 

Collatio, this text was used merely as an illustration in the context of the discussion about 

iniuria, and the actio legis Aquiliae was of secondary importance. The abbreviation could have 

been created earlier though, by a compiler of unknown compilation used by the author of 

Collatio, in which the text was not part of the title of the first chapter of the lex Aquilia, nor the 

third, as would be more logical. 

The text in the Digest was probably altered as well but differently. Paragraph 

D.9.2.27.17 was simplified by canceling the discussion about the question, of whether a direct 

lawsuit can be brought, or an actio utilis causa should be given because there is no permanent 

physical damage (ruptio). Since the distinction between actio directa and utilis causa in their 

time was no more important, Justinian’s compilers simplified the text and retained just the 

statement that an Aquilian lawsuit is allowed, without going into further details. 

Still, it cannot be called interpolation in the proper sense, i.e., the insertion of words that 

did not exist in the original text. Let us make a comparison with another example of the two 

versions of the same Ulpian’s text from the XVIII book on the Edict: 

D.9.2.27.12 ULPIANUS libro octavo decimo ad edictum Si, cum apes meae ad tuas 

advolassent, tu eas exusseris, legis Aquiliae actionem competere Celsus ait. 

CO.12.7.10 ULP. 18 ED. Item Celsus libro XXVII digestorum scribit: Si, cum apes meae 

ad tuas advolassent, tu eas exusseris, quosdam negare conpetere legis Aquiliae actionem, inter 

quos et Proculum, quasi apes domini mei non fuerint. Sed id falsum esse Celsus ait, cum apes 

revenire soleant et fructui mihi sint. Sed Proculus eo movetur, quod nec mansuetae nec ita 

clausae fuerint. Ipse autem Celsus ait nihil inter has et columbas interesse, quae, si manum 

refugiunt, domi tamen fugiunt. 
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Here, we can be absolutely sure that the version from Collatio is close to the original, 

while the one from the Digest is altered, but we cannot properly call it interpolated, because it 

was not an insertion of new material to the original text, but rather an abbreviation and 

summarizing of the original. A refined and well-argued discussion between Celsus and Proculus 

left only a brief statement of Celsus: an Aquilian lawsuit can take place. The abbreviating and 

summarizing were necessary to condense almost 2000 books of the classical jurisprudents to 

50 volumes of the Digest.16  

And this is most probably what happened with Ulpian’s text about the wounded slave. 

But, of course, it is only an assumption – the definite and certain interpretation is impossible to 

be given. 
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Abstract 

 

This paper is an analysis of the legal and ethical issue that follows from the banning of 

the “dwarf-tossing” practice in France and the related conflicts between fundamental values. 

The main research question concerns the hierarchization of values in the event of a conflict 

between the protection of the dignity of an individual and observing public morality norms. The 

paper argues that this ban, despite the controversy, does not violate human dignity but is a 

justified intervention to protect public morality. Consequently, the article contributes to a more 

detailed analysis of the issues of solving conflicts of value in the context of international law 

and ethics, emphasizing the need for a more objective approach to the assessment of a potential 

violation of human dignity. Its input involves expanding the discussion on complex issues of 

human rights and public morality with a view to their further development and analysis. 

Keywords: human rights, human dignity, public morality, conflict of value. 

 

1. INTRODUCTION 

 The opinion commented on here concerns the ban on carrying out a gainful activity that 

involves tossing a person of short stature due to the practice’s demoralising nature which is an 

affront to public morality. The formal and legal basis for writing this opinion was the individual 

claim procedure of the quasi-judicial organ of the International Covenant on Civil and Political 
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Rights of 19 December 19661, that is the Human Rights Committee (hereinafter: Committee)2. 

We must explain here that unlike decisions of international judicial bodies, the Committee’s 

decisions are not binding3. This should not mean, however, that the Committee’s rulings do not 

shape the views of legal scholars and commentators in terms of human rights protection4. 

Moreover, the Committee has on numerous occasions stepped out of the framework of a mere 

stating of a fact of violation of the provisions of the Covenant by taking appropriate measures 

towards countries that committed said violations. It is worth noting that the Committee has 

regularly issued relevant guidance addressed to States Parties, such as, for example, releasing 

the injured party from prison, payment of relevant compensation, or recompense for the harm 

suffered5. Despite the lack of a treaty basis to establish such competences for the Committee, 

we may recognize that States Parties, through lack of objections, have expressed their tacit 

consent and thus the Committee has been given authority to have a say in issues of international 

human rights protection. 

 

2. FACTS 

The Complainant, Manuel Wackenheim, has had dwarfism since he was born. Due to his 

physical condition, since July 1999 he had taken part in entertainment events called 

“dwarf-tossing” organized by Société Fun-Productions. This provided the only source of 

livelihood for the Complainant. He wore adequate protective gear and was thrown short 

distances onto an air bed by clients of the establishment that staged the event (nightclub). On 

25 October 1991, such events were banned by the order of the mayor of the Morsang-sur-Orge 

municipality. As was reported in the reasoning for the order, this was done due to the 

demoralising effects of such events and for fear that public staging of such events might present 

an affront to human dignity. Five days later, upon Manuel Wackenheim’s request, the case was 

brought to the Administrative Court of Versailles which ruled in favour of the applicant. 

 
1Dz. U. (Journal of Laws) of 1977, no. 38, item 167, as amended. 
2 R. Wieruszewski, Instytucja skargi indywidualnej do Komitetu Praw Człowieka, [in:] Komitet Praw Człowieka 

ONZ. Wybór orzecznictwa, R. Wieruszewski, A. Gliszczyńska, K. Sękowska-Kozłowska (eds.),  

Warsaw 2009, p. 10. 
3 B. Banaszak et al., System ochrony praw człowieka – 2nd edition, Kraków, 2005, p. 103. 
4 E. H. Morawska, Odpowiedzialność międzynarodowa ChRL za łamanie praw człowieka w Tybecie, [in:] 

Odpowiedzialność międzynarodowa w związku z naruszeniami praw człowieka i międzynarodowego prawa 

humanitarnego, M. Balcerzak, J. Kapelańska-Pręgowska (eds.), Toruń 2016, p. 139. 
5 A. Michalska, Ewolucja Kompetencji Komitetu Praw Człowieka, Ruch Prawniczy, Ekonomiczny i 

Socjologiczny, 58, 1996, vol. 1, p. 3-14. 
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Afterwards, following an appeal from the mayor of said municipality, the second instance court 

– the Council of State – annulled the ruling, arguing that respect for human dignity is part of 

public order and police bodies may take steps such as bans to ensure such order. In the reasoning 

to the judgment, the court invoked premises well-known in legal circles that allow limitation of 

citizens’ rights and freedoms. It pointed out that this event could be banned to ensure public 

order and protect public morality.  

Half a year later, a similar case was examined by the administrative court in Marseilles 

which also ruled in favour of the applicant’s claims in the first instance, but the court of second 

instance – the Council of State – reversed the previous judgment citing the same arguments as 

those in the first of the described cases. Since then, Société Fun-Productions decided not to 

engage in such activity. Despite his willingness to continue, the Complainant has been without 

a job because no establishment will organize “dwarf-tossing” events. 

 

3. CONTENT OF THE COMPLAINT – LEGAL FRAMEWORK 

The core of the complaint was a violation of the dignity of the Complainant by imposing 

a ban on his job. The Complainant believed that the State-Party violated provisions of the 

International Covenant on Civil and Political Rights. He cited Article 2(1) (non-discrimination), 

Article 5(1) (prohibition of application of less favourable provisions), Article 9(1) (right to 

liberty and security of person), Article 16 (right to recognition as a person before the law), 

Article 17(1) (right to privacy), and Article 26 (principle of equality before the law). Apart from 

violations of the dignity of a person, Mr Wackenheim claimed that he fell victim to France’s 

violation of the right to freedom, employment, respect for private life, and adequate standard 

of living and to an act of discrimination. He also claimed that under current circumstances there 

were no jobs for persons of short stature in France and his job did not present an affront to 

human dignity because in his opinion, dignity lies in being employed6. 

 

 

 

 
6 Human Rights Committee (1999), Communication No. 854/1999, Section 3, Geneva 2002. 
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4. STANCE OF THE HUMAN RIGHTS COMMITTEE 

In its response to individual claims, the Committee only addressed one of them – 

Article 26 (non-discrimination). The Committee deemed the other violations quoted by the 

Complainant as formally inadmissible pursuant to individual norms of the Covenant and its 

Optional Protocols. 

With regard to Article 2(1) and Article 5(2), the Committee noted that the complaint did 

not deserve examination since the provisions quoted could not become a direct legal basis for 

the content of the complaint. They are programme norms that are to delineate a general object 

of interpretation for the remaining substantive provisions. This means that an individual may 

not quote them to pursue their claims7. 

With regard to Article 9(1) cited by the Complainant, the Committee decided in favour 

of the State-Party. It argued that the claim of violation of the right to liberty and security of 

person is in substance identical to a claimed violation of Article 5 of the European Convention 

on Human Rights8, which the Complainant had already brought before the European 

Commission of Human Right, which was already in operation at that time (hereinafter: 

Commission)9. Given the above, pursuant to Article 5(2)(a) of the Optional Protocol to the 

International Covenant on Civil and Political Rights, the Committee rejected the complaint 

since the same case was examined according to a different international procedure. Moreover, 

it needs to be noted that the said Commission did not deem the complaint valid either10. 

The Committee recognized the claim of violation of Article 16 in favour of the position 

of the State-Party. It agreed that the claim in this regard was inconsistent with the Covenant’s 

ratione materiae. This provision reads that “everyone shall have the right to recognition 

everywhere as a person before the law”. The State-Party pointed out that the Complainant did 

not furnish any arguments to substantiate that a ban on organizing “dwarf-tossing” events 

 
7 R. Wieruszewski [in:] A. Gliszczyńska-Grabias, K. Sękowska-Kozłowska, W. Sobczak, L. Wiśniewski, R. 

Wieruszewski, Międzynarodowy pakt praw obywatelskich (osobistych) i politycznych. Komentarz, Warsaw 2012, 

art. 5. 
8 European Convention on Human Rights (4 November 1950, ETS 5). 
9 The European Commission of Human Rights was a special body of the Council of Europe that operated between 

1954 and 1988, that is until the entry into force of Protocol 11 of the European Convention on Human Rights. 

Before that time individuals did not have the possibility to bring complaints directly before the European Court of 

Human Rights. They had to apply at the Commission, which would initiate proceedings before the Court on behalf 

of the individual if deemed the case justified. Protocol 11, which entered into force in 1998, abolished the 

Commission, expanded the Court, and allowed individuals to bring complaints directly before it. 
10 Human Rights Committee (1999), Communication No. 854/1999, Section 4.1, Geneva 2002. 
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affected his legal personality in any way. What is more, the State-Party stated that the 

prohibitions did acknowledge the author’s right to respect his dignity as a human being and 

ensured that this right was indeed respected. 

When analysing the alleged violation by the State of provisions of Article 17(1) of the 

Covenant, the Committee noted that the Complainant did not at any time file complaints at 

French courts for violation of the right to respect for private and family life. Thus, the author 

had not exhausted the available domestic remedies. Therefore, the Committee stated that one 

of the fundamental conditions of admissibility of redress had not been met not only before the 

Human Rights Committee but also generally before any international human rights protection 

bodies. On this basis, the Committee rejected the complaints citing the direct wording of 

Article 5(2)(b) of the Optional Protocol11. 

Moving on to the only claim under the complaint that was examined on its merits 

(Article 26 of the Covenant), it needs to be noted that the Committee expressed a view that was 

not in line with the opinion of the Complainant or the opinion of the State. Representatives of 

the French state argued that the scope of Article 26 was limited only to rights and freedoms 

protected by the Covenant explicite. The Committee did, on the other hand, point to its case law 

that holds that the said provision does not only duplicate guarantees already included in Article 

2 of the Covenant, but may also become a basis of claims. Moreover, the established stance of 

the Committee provided that Article 2 could not be a basis for an independent complaint due to 

its supplementary nature. This is why combining it with Article 26 in this case was reasonable. 

The application of the principle of non-discrimination contained in Article 26 is 

therefore not limited to those rights which are provided for in the International Covenant on 

Civil and Political Rights but should be each time examined in relation to a given case12. 

Therefore, the Committee undertook to verify whether the ban on “dwarf-tossing” imposed by 

the French local authorities constituted, as claimed by the Complainant, discrimination under 

Article 26 of the Covenant. 

At the outset, the Committee invoked its case-law according to which not all 

differentiation of treatment of persons must constitute a violation of non-discrimination 

specified in Article 26 of the Covenant. Differentiation constitutes discrimination when it is not 

 
11 Human Rights Committee (1999), Communication No. 854/1999, Section 4.5, Geneva 2002. 
12 Human Rights Committee (1999), Communication No. 854/1999, Section 4.4, Geneva 2002. 
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based on objective and reasonable grounds. The Committee believed that the question in the 

present case was whether the differentiation between the persons covered by the said ban and 

persons to whom this ban did not apply may be validly justified. 

The ban on “dwarf-tossing” imposed in this case by the State-Party applied only to 

persons of short stature. However, this follows from the fact that due to their special height and 

weight, they were the only persons that may be lifted up and physically transported to a different 

place not far away. Therefore, differentiation between persons covered by the ban, that is 

dwarves, and those to whom this ban does not apply, that is persons who do not suffer from 

dwarfism, is based on an objective reason and is not discriminatory. The Committee considered 

that the State-Party had demonstrated, in the present case, that the ban on dwarf tossing as 

practised by the author did not constitute an abusive measure and on top of that was necessary 

to protect public order. This brought into play considerations of human dignity that are 

compatible with the objectives of the Covenant.  

Given the above, the Committee considered that by imposing the said ban, the State-

Party did not violate in this case the rights of the Complainant enshrined in Article 26 of the 

Covenant13.  

 

5. COMMENTARY ON THE COMMITTEE’S POSITION  

The Committee’s opinion, in this case, may be analysed only in the context of 

allegations that were deemed admissible in the light of provisions of the Optional Protocol. 

Thus only two issues will be addressed.  

The first issue was included in the complaint as a violation of human dignity due to 

depriving an individual of the opportunity to work. Interestingly, both the State-Party and the 

Complainant intended to protect specific principles of human rights (such as public morality, 

right to liberty, employment, respect for private and family life, and an adequate standard of 

living) in the context of the same value – human dignity. The Complainant associated this 

dignity with freedom of employment arguing that the prohibition of the opportunity to take up 

employment violated the first of the values presented which is a fundamental principle of 

international human rights protection. The State-Party, on the other hand, feared a violation of 

 
13 Human Rights Committee (1999), Communication No. 854/1999, Section 7.5, Geneva 2002. 
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public morality because it believed the entertainment involving “dwarf-tossing” also violated 

human dignity, but in abstract terms, not assigned to any individual. In the opinion of the State-

Party, an assumption that a tossed person expressed consent for such activity was not enough 

to accept that such actions could constitute gainful activity in a public place. The State-Party 

argued in this case that abstract dignity, recognized as total public morality, may be violated14.  

We need to specify a basic research problem that appears in the context of this case. 

Which of the two values should be given primacy in the event of a conflict?  

The problem of conflict of values, and thus also the conflict of norms that express these 

values, may be addressed from various angles: philosophical, sociological, political, 

psychological, and legal. Even if we limited ourselves to the legal aspect, we would need an 

extensive monograph. Given the framework of this text – a commentary, we may only point to 

certain basic features of this phenomenon, in particular in the definition-related context15. The 

conflict will be addressed here in a broad meaning and its source will be sought in Kalsen’s 

definition of conflict of norms, according to which “a conflict exists between two norms when 

observance or application of one norm necessarily or possibly involves the violation of the 

other.”16 We need to note that it is not a conflict in its classical understanding because both 

freedom of employment cited by the Complainant and public morality invoked by the Party-

State are thought to have been violated due to the same source – lack of respect for human 

dignity. In this case, the problem does not boil down basically to a conflict of values, because 

both parties invoke the same value, i.e., human dignity. Therefore, we should be asking a 

question about the correct interpretation and definition of the concept of dignity of the human 

in the attempt to protect it. Therefore, we need to specify whether it may be violated in an 

abstract way (collectively, not assigned to any specific individual), and if yes, whether dignity 

understood collectively should have primacy over individual dignity.  

It is assumed without dispute that rights and obligations can be classified as absolute, those 

that are not subject to restrictions and, a contrario, as relative, whose effectiveness may be 

limited under specific premises17. In such a state of affairs, we are dealing with a limitation of 

 
14 Human Rights Committee (1999), Communication No. 854/1999, Section 5.2, Geneva 2002. 
15 J. Parchomiuk, Konflikt dóbr i wartości chronionych w prawie administracyjnym na przykładzie nadużycia 

władztwa planistycznego gminy, [in:] Dobra chronione w prawie administracyjnym, Z. Duniewska (ed.), 

Wydawnictwo Uniwersytetu Łódzkiego, Łódź 2014, p. 342. 
16 H. Kelsen, Derogation, [in:] Die Wiener Rechtstheoretische Schule, H. Klecatsky, R. Marcic, H. Schambeck 

(eds.), Europa-Verlag, Vienna 1968, p. ii, (1429). 
17 L. Garlicki, Polskie prawo konstytucyjne. Zarys wykładu, Wolters Kluwer Polska SA, Warsaw 2022, p. 128. 
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freedom of engagement in employment. It is assumed that this is not freedom in the absolute 

category, thereby it may be restricted under certain conditions. These premises may differ 

depending on a given legal order, international and domestic alike, and there might also be 

differences between individual domestic legislations. Nevertheless, it seems undisputed that 

individual rights and obligations may be limited for reasons of public morality. Since this 

concept has not been given a legal definition in any international human rights protection act, 

such as the Universal Declaration of Human Rights, the European Convention on Human 

Rights,18 or the International Covenant on Civil and Political Rights, we may find attempts to 

decode its meaning in scholarly legal literature and the judicature. For example, the Polish 

Constitutional Tribunal understands public morality as “certain trust from citizens of a country 

in the country officials on the one hand and in the law of this country on the other, where this 

law is binding on all citizens irrespective of the functions they perform and on the state itself.19”    

L. Garlicki, in his commentary to  Article 31 of the Constitution of the Republic of Poland, 

quotes the definition of public morality proposed by W. Myrzykowski, according to which it is 

“a set of rules of procedure, accepted quite universally in individual and collective behaviours, 

based on the concept of ‘morality’ recognized in a given community20”. 

 It must be noted in this case that the question associated with the adequacy of the 

application of the ban on practising a certain profession for reasons of human dignity has not 

been sufficiently explained. The facts of the case provide that French local authorities banned 

the staging of “dwarf-tossing” events arguing that practising such events is an affront to public 

morality. Whereas the Committee agreed with the State-Party that relevant premises that allow 

restriction of liberty have been exhausted.  

 It has been established that the restriction of freedom, in this case, was done with the 

intention of protecting public morality. However, the terse stance of the State-Party and the 

Committee allows a conclusion that said public morality was violated by the failure to respect 

a certain particular value, that is human dignity, which in itself is quite an abstract thing. It is 

assumed to be the source of all other rights and freedoms of man, whereby it takes a special 

 
18 Dz.U. (Journal of Laws) 1993, no. 61, item 284, as amended. 
19 Judgement of the Constitutional Tribunal of 9 July 2009, SK 48/05, OTK-A 2009, no. 7, item 108. 
20 M. Wyrzykowski, Granice praw i wolności – granice władzy, [in:] Obywatel – jego wolności i prawa, B. Oliwa-

Radzikowska (ed.), Warsaw 1998, p. 51. 
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place among values analysed from the normative point of view, yet it makes it difficult to 

define21.  

Public authorities bear the obligation to categorically ensure and protect human dignity. 

This protection must most of all entail actions from public authorities, that is measures that are 

to safeguard that other individuals that are participants in social relations (including natural 

persons) do not violate the dignity of other persons22. Given the above, the French state not only 

could but even should introduce a ban on carrying out a gainful activity that involves “dwarf-

tossing”.  

“Dwarf-tossing”, besides the name itself, may be considered dehumanising towards the 

person tossed. Pursuant to the definition of the PWN Dictionary of the Polish Language, tossing 

is defined as “putting an object into motion by throwing it with certain force”. The key aspect 

in this definition is the word “object”, which gives clear connotations that it does not refer to 

animate elements, in particular not to the human person. Recognizing that the above explains 

the demoralising nature of “dwarf-tossing”, it seems possible to examine the term dignity in the 

context of the entire society (collectively). This means that a set of values respected by the 

whole community is recognized, which in turn is the basis for identifying acceptable 

behaviours23. Such acceptable behaviours may be considered to be in line with collective 

dignity. In such a case, it is legitimate to assign primacy in protection to this collective dignity 

before individual dignity. This is because the protection of dignity takes on an objectivised24 

character by which it is performed more effectively. As a result, we must argue that a mere 

subjective conviction about a violation of dignity is not enough for effective redress. Whether 

a given action does violate human dignity will be a result of comparing the said general 

collection of values based on human dignity with a behaviour that potentially violates this set. 

Only behaviour that does not fit in the said set (model) can be deemed as an affront to human 

dignity.  

 
21 G. den Hartogh, Is human dignity the ground of human rights?, [in:] M. Düwell, J. Braarvig, R. Brownsword, 

& D. Mieth (Eds.), The Cambridge Handbook of Human Dignity: Interdisciplinary Perspectives, Cambridge 2014, 

p. 202. 
22 Judgement of the Constitutional Tribunal of 9 July 2009, SK 48/05, OTK- A 2009, no. 7, item 108. 
23 J. Parchomiuk, Konflikt dóbr i wartości chronionych w prawie administracyjnym na przykładzie nadużycia 

władztwa planistycznego gminy, [in:] Dobra chronione w prawie administracyjnym, Z. Duniewska (ed.), 

Wydawnictwo Uniwersytetu Łódzkiego, Łódź 2014, p. 344. 
24 K. Orzeszyna, Godność jako źródło praw człowieka, [in:] Prawo międzynarodowe praw człowieka, Warsaw 

2009, p. 33. 
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The second issue pertains to the validity of the application of Article 26 of the Covenant 

in such circumstances. In this case, we must agree with the position presented by the 

Committee. The essence of discrimination lies in the different treatment of persons who are in 

similar circumstances without an objective and reasonable excuse. The allegations brought in 

by the Complainant did not present grounds to conclude that a given individual (here the 

Complainant himself) was treated in a discriminatory manner. Nevertheless, the mere 

justification does not seem to be exhaustive enough given there is another argument, in my 

opinion more fitting, that evidences that the norm that prohibits discrimination has not been 

violated. The difference in the personal scope of the ban resulted solely from physical 

predispositions of persons of short stature to be tossed as compared with persons whose stature 

is not short. Therefore, the differentiation was made in a situation that is objectively 

incomparable. However, on the basis of a teleological interpretation, it seems relatively easy to 

infer that the ban on tossing a dwarf is not aimed at persons of short stature. The premise that 

stood behind the introduction of the ban was to restrict entertainment that violates human 

dignity by tossing a given person - irrespective of their height. This ban applied to any human 

person, and thus premises that allowed it to be considered discriminatory were not met. In 

conclusion, the French authorities undertook legitimate interference to protect public morality, 

and the Human Rights Committee, via its opinion, contributed to raising the standard of the 

understanding of the dignity of the human person. 
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Abstract 

 

Minors are subject to special rules with regard to performing legal acts and participating 

in economic transactions. The purpose of this paper is to present restrictions imposed on persons 

under the age of 18 in Poland in terms of using a bank account. The secondary objective is to 

verify the ethical and legal justification of these restrictions. The study first presents the general 

principles of minors’ participation in economic transactions. Next, it presents the possibilities 

for a minor’s opening and maintaining a bank account. Finally, the issues of doing more than 

the acts of ordinary management in the management of funds by a minor (or his guardian) and 

the resulting limitations are discussed. The whole discussion closes with a short summary. The 

study uses the method of interpretation of the law in force. The analysis covers Polish 

legislation, judicial decisions, and the views of legal scholars and commentators. 

Keywords: minors, disposal of funds, bank account. 

 

1. INTRODUCTION 

 The dynamics of socio-economic development make it more and more common for 

people under the age of 18 to participate in economic transactions. Today’s pace of life and 

ongoing changes means that the presence of a minor in economic transactions ceases to be a 

purely theoretical issue. By way of using legal mechanisms, a minor is more and more often 

becoming a full participant in commercial transactions. These changes have led various 

institutions to target their products and services at young people. Banking operators are also 

increasingly targeting minors with their offer of bank accounts and other services. Since such 

offers are directed at the youngest representatives of society, the issue of ethics in the relations 
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on the banking market becomes particularly important. In Poland, underage bank account 

holders, as a less experienced and weaker party of the legal relationship, are subject to 

additional legal restrictions aimed at protecting them from abuse by other entities. Certain 

restrictions in this respect result from generally applicable laws, in particular the Civil Code1, 

the Family and Guardianship Code,2 and the Banking Act3. The banks themselves also impose 

additional requirements on minor account holders who wish to freely dispose of the funds 

deposited in their bank accounts. In the banking market, we are dealing with an unequal status 

of parties, thus the bank as a professional institution mainly decides on the content of the legal 

relationship. An additional complication is the fact that the regulations in Poland also 

differentiate minors under the age of 13 and minors between 13 and 18 years of age.  

 2. EXECUTION OF LEGAL TRANSACTIONS BY MINORS 

At the beginning of this study, it is necessary to clarify the basic terminological issues 

that will be central to the discussion presented here. Minors’ legal capacity and their capacity 

to perform acts in law will be of particular importance. Consequently, this will translate into a 

proper understanding of the presented topic. In the Polish legal order, legal capacity should be 

understood as the possibility of being a subject of rights and obligations under civil law. This 

includes, for example, the capacity to be the owner of things. This right is vested fully in any 

natural person from the moment they are born. It does not change during that person’s entire 

life, continuing uninterruptedly until their death4. Therefore, every person has such a capacity 

and even a minor may hold funds accumulated in a bank account. It is the bank that is the owner 

of the funds accumulated in the accounts, with the proviso that these funds are to be made 

available at any request of the account holder. When we speak of legal capacity, we refer to the 

state of being the subject of rights or obligations. This does not mean, however, that the 

designated entity may itself perform legal acts leading to the acquisition of rights and the 

 
1 Act of 23 April 1964 - Civil Code, (Dz. U.) Journal of Laws of 2022, item 1360, as amended, hereinafter the 

Civil Code CC. 

2 Act of 25 February 1964 – Family and Guardianship Code, Dz. U. (Journal of Laws) of 2020, item 1359 as 

amended, hereinafter referred to as the Family and Guardianship Code or FGC. 

3 Act of 29 August 1997 – Banking Law, Dz. U. (Journal of Laws) of 2022, item 2324, as amended, hereinafter 

referred to as the Banking Law or BL. 

4 T. Sokołowski, Komentarz do art. 8, (in:) A. Kidyba (ed.) Kodeks cywilny. Komentarz. Vol. I. Część ogólna, 

Warsaw 2012.  
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assumption of obligations or to the creation of other changes in their civil law relations5. Indeed, 

this characteristic is referred to as the capacity to perform acts in law and it is this that will be 

of greater importance with regard to minors’ disposal of funds.  

The capacity to perform acts in law is the ability to act independently on one’s own 

behalf by entering into, modifying, or terminating legal relationships – e.g., entering into 

binding contracts and participating in socio-economic transactions. Full capacity to perform 

acts in law is acquired upon reaching the age of majority. When it comes to minors, we have 

two situations, i.e., minors under the age of 13 and minors between the ages of 13 and 18. 

Pursuant to Article 12 of the Civil Code, persons under the age of 13 do not have the capacity 

to perform acts in law. An act in law performed by such a person is invalid. This means that 

from the moment it is done, it does not produce the intended legal effects and, as a rule, it is not 

subject to the so-called ‘convalidation’, i.e., it cannot become a valid act. However, the 

legislator acting rationally included a certain exception to this rule. It is applied in a situation 

where a person incapable of performing acts in law has concluded a contract that falls in the 

category of commonly executed contracts in minor current day-to-day matters. Such a contract 

becomes valid the moment it is performed unless it causes serious harm to the person who does 

not have the capacity for legal acts. Examples of this type of contract include small purchases 

such as school supplies, food, the purchase of a cinema ticket or a public transport ticket6. It is 

the legal representatives (parents or guardians appointed by the court) of persons lacking the 

capacity to perform acts in law that perform them for such persons. It is the parents (legal 

guardians) who will play the key role in opening a bank account for a minor under 13 years of 

age and disposing of the funds accumulated in the account. The minor’s role will be limited in 

this case to the purely formal use of the account and depositing of his or her savings there, 

possibly to making minor transactions. 

The situation changes somewhat in the case of persons who are over the age of 13 and 

under the age of 18. These persons have limited capacity to perform acts in law. The consent 

of the legal representative is required for a legal transaction by which a person with limited 

capacity assumes an obligation or disposes of their right to be valid. However, a person with 

limited capacity may, without the consent of their legal representative, enter into contracts that 

 
5 Z. Radwański, A. Olejniczak, Prawo cywilne – część ogólna, Warsaw 2017, p. 272. 

6 See e.g. S. Grzybowski, (in:) S. Grzybowski (ed.), System prawa cywilnego, Vol. 1, 1985, p. 341; Z. Radwański, 

A. Olejniczak, Prawo..., 2017, p. 275. 
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are among those commonly concluded in minor day-to-day matters. The consequences of 

limited legal capacity are set out in Articles 17–22 of the Civil Code. Pursuant to these 

provisions, such acts may include: 

1) acts that may be performed independently by persons with limited capacity for legal acts, 

2) the execution of which requires the consent of the legal representative, 

3) the execution of which is not permissible at all. 

A person with a limited capacity to perform acts in law may be granted a bank account 

only with the consent of their legal guardian or upon their initiative. However, for a minor who 

is 13 years of age or older, and in contrast to bank account users younger than them, some 

modifications apply to them when it comes to their right to deposit the accumulated funds. 

These are stipulated in Article 58 of the Banking Law. Pursuant to this provision, a minor holder 

of a savings account, a savings and checking account, or a savings deposit account may freely 

dispose of the funds accumulated in these accounts after they reach the age of 13 unless their 

legal representative objects to this in writing. This regulation will be discussed in more detail 

in the next chapter.  

The provisions of the Polish Family and Guardianship Code (FGC) that introduce 

further modifications concerning the scope in question are also crucial for the issues presented 

here. Pursuant to Article 101 of the Polish FGC, parents are obliged to exercise due care in 

managing the property of a child remaining under their parental authority. This also applies to 

the funds accumulated in their bank account. However, the management exercised by the 

parents does not include the child’s earnings or items given to them to use free of charge. 

Parental administration does not extend to that part of the child’s property which represents 

items inherited by the child under a will or which may have been gifted to them with the proviso 

that the parents shall not administer them (Article 102 of the Family and Guardianship Code). 

Most importantly, however, the parents cannot, without the authorisation of the guardianship 

court, perform acts that go beyond the scope of ordinary management or consent to the child 

performing such acts. Already at this point, it should be emphasised that the legislator has not 

provided a catalogue of actions that exceed the scope of ordinary management. Thus, these 

actions are not specified and it is only by way of interpretation of the law that the courts and 

legal scholars clarify the scope of such actions7. The specific solutions adopted by banks in the 

 
7 See T, Smyczyński, M. Andrzejewski, Prawo rodzinne i opiekuńcze, Warsaw 2020, p. 271. 
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wording of the contract or in the regulations cannot be overlooked here either. Some solutions 

in this respect, are imposed by banking practice and are not justified by the law. These relate in 

particular to the determination of the amount up to which the minor owner (or their guardian) 

may dispose of each month. These issues will be continued in section three. 

Closing the discussion here, we should focus on the fact that the legal situation of a 

minor account holder is determined by various legal acts that belong to different branches of 

law. The research areas presented here are interconnected, intertwined, and complement one 

another. It is also an area of interference with public law and private law norms. Nevertheless, 

the number of these provisions (only vaguely approximated by the author) significantly affects 

the complexity of the research conducted. 

3. A BANK ACCOUNT OF A MINOR 

The issue of opening and maintaining a bank account for a minor depends on whether 

or not the minor is older than 13. A distinction should be made between two scenarios. One is 

where the minor is under 13 years of age, in which case the minor has no legal capacity to act 

and all actions related to their bank account must be performed by legal representatives. The 

other situation is where the minor has reached the age of 13, they have a limited capacity to 

perform acts in law and to a certain extent may freely dispose of the funds accumulated therein8. 

The current legislation poses some challenges for banks as public trust institutions in this 

respect. Of course, as an entrepreneur, a bank is carrying out an economic activity but of a 

special kind. Thus, banks should take care of their image as institutions that make ethical 

aspects their asset. Negative banking experiences among the youngest members of society will 

certainly translate into their decisions in the future. 

A bank account for younger children is an offer aimed primarily at parents. However, 

the parent must have a bank account with the same bank as their child. A child here means a 

person from the moment they are born until they reach the age of 13. It is interesting to note 

that a bank account for a child may be opened for a newborn baby. Such an account will serve 

as a place to put money away for the child for use in the future. This fact takes on particular 

 
8 A. Kawulski, Prawo bankowe. Komentarz, Warsaw 2013, art. 58. 
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significance in the context of Poland’s ‘Family 500+’ programme9, under which families with 

dependent children are entitled to a child-rearing benefit of PLN 500 per month per child until 

they reach the age of 18, regardless of the family’s income. Annually, this amounts to as much 

as PLN 6,000 per child. More and more beneficiaries of this allowance are choosing not to 

spend the money they receive, but to keep it in savings accounts or bank deposits so that their 

children can benefit from it in the future. A survey conducted by Santander Consumer Bank 

shows that the highest percentage of parents (over 42%) allocate these funds to their child’s 

extracurricular activities or language learning. However, slightly fewer, over 40%, intend to put 

this money aside for their child’s future. These are the most frequent answers among 

respondents across age or social groups and among people of very different financial status10. 

The research results presented here show the relevance of bank accounts for minors. 

However, a bank account for a child aged 6 or 7 can also serve (in addition to setting 

aside funds for the future) to teach the child how to manage their own budget. If we decide to 

open an account shortly after the birth of the child, the account will act as a piggy bank. Such 

an account should initially be seen more as a way of building up savings for the future. The 

child will only be able to make real use of the accumulated funds at a later stage with the help 

of a debit card issued with the account. Parents of children under the age of 13 have the option 

to set up a current and savings bank account for their child. The choice of the appropriate 

product will depend on the needs of an individual customer. Current accounts are more likely 

to be opted for by customers who want to manage their money smoothly by making deposits 

and withdrawals. It is also possible to use bank deposits or other investment portfolio 

instruments. A savings account, on the other hand, will be used primarily for the safe 

accumulation of savings. However, it should be recalled that in the case of a minor under 

13 years of age, the parent remains the main person deciding on the use of the funds 

accumulated in this account. The Banking Law marginally regulates issues relating to bank 

account holders under the age of 13. The practical significance of such accounts will be 

 
9 The "Family 500+" Programme is a systemic support for Polish families. The conditions for the acquisition of 

the right to a child-rearing benefit and the rules for granting and paying this benefit are laid down in the Act of 11 

February 2016 – On State Aid for Child Rearing Dz. U. (Journal of Law) of 2023 item 810 as amended. 

10 The survey was carried out on behalf of Santander Consumer Bank by means of standardised telephone 

interviews. A representative group of parents of school-aged children (7–18 years) took part in the survey. Sample 

n=1000. Source: https://www.blog.santanderconsumer.pl/blisko-ciebie/pieniadze-z-500-plus-na-edukacje-i-na-

zabezpieczenie-przyszlosci-dziecka,1,32.html [accessed 22/03/2023]. 
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determined by the individual banks in the services they offer. Some will offer an account and a 

link card for the youngest, while others offer a prepaid card that is not directly linked to the 

account but requires a separate sub-account to be funded by the parent. 

When the account holder reaches the age of 13, or when the account is opened for them 

between their 13th and 18th birthday, the legal situation is partially modified, as signalled earlier. 

A bank account agreement to which a minor who has reached the age of 13 is to be a party shall 

be concluded by the legal representative or by the minor with the consent of the legal 

representative. Such consent will also be required when such a minor wishes to open a new 

account, take out a loan or credit, or place his or her funds in a deposit. On the other hand, such 

a minor who holds a savings account11 may freely dispose of the funds accumulated in this 

account, unless their legal representative objects to it in writing. This provision expresses the 

principle by which a minor who has limited capacity to perform acts in law may independently 

dispose of the funds accumulated in their savings account. The concept of “disposing of the 

funds held in the account” is to be understood broadly. It will include all forms of exercise by 

the account holder of their rights to the funds held in the bank account under the bank account 

agreement12. The minor obtains, within the limits of ordinary management, the power to dispose 

of such funds in any way they wish by initiating cash settlements into their other accounts, into 

the accounts of their legal representatives, and to third parties13.  

However, this autonomy may be limited by a written objection from their legal 

representative. In contrast to the construction expressed in Article 17 of the Civil Code, in the 

case of disposing of the funds accumulated in such an account, the consent of the legal 

representative will not be required, but only the absence of their objection. This certainly fosters 

the use of funds by a minor who has reached the age of 13. This is because the minor does not 

need to obtain consent each time when they wish to carry out a given transaction or any other 

action related to the disposal of accumulated funds. Some scholars believe that, as regards the 

funds in a minor’s bank account, the legislator has adopted a presumption that it has been given 

to the minor to use freely in accordance with the principles set out in Article 22 of the Civil 

 
11 A minor can be the holder of a specific type of savings account only, i.e., a regular savings account, a savings 

and checking account, or a savings term deposit account, see Z. Ofiarski, Prawo bankowe. Komentarz, Warsaw 

2013, p. 429. 

12 B. Smykla (in:) Prawo bankowe. Komentarz, A. Mikos-Sitek, P. Zapadka (eds.), Warsaw 2022, p. 560 ff. 

13 P. Bodył-Szymala, Małoletni posiadaczem rachunku bankowego, Part. 2, Prawo Bankowe no. 1/ 2005, p. 71. 
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Code.14 However, the free disposal of the money held in the accounts will not include actions 

beyond the amounts in the account. Therefore, the minor will not be allowed to bring the 

account into a negative balance (debit). The disposition also does not include the possibility of 

making changes to the existing legal relationship, such as termination of the savings account 

agreement15. 

Closing this section, it should be stated that it is the age of the minor that will determine 

how a bank account is operated. The underage bank account holder, as an inherently 

non-professional client, requires special support from both the legislator and the banking sector 

itself. The services offered by banks must therefore be adapted to the legal situation of the 

minor. On the other hand, the legal situation of a minor bank account holder may cause 

numerous doubts already at this stage of the discussion. 

4. PERFORMING ACTIVITIES THAT EXCEED ORDINARY 

MANAGEMENT 

The rather complex regulations outlined above become more complicated when, in the 

opinion of the bank, a minor account holder or their guardian intends to perform an act that 

exceeds ordinary management. As a reminder, in Article 101(3) of the Family and Guardianship 

Code, the legislator introduced the principle that parents may not perform actions that exceed 

the scope of ordinary management or give consent to the child performing such actions without 

the permission of the guardianship court. Thus, the permission of the guardianship court is 

necessary for a legal act to be effective, as such an act performed without the court’s permission 

is invalid. It should also be pointed out that it will not be possible to subsequently rectify it by 

an ex post judgment16. When interpreting the notion of actions that exceed the scope of ordinary 

management within the meaning of Article 101(3) FGC, objective and verifiable – in the 

circumstances of the case in question – criteria should be applied, which, inter alia, include the 

gravity and value of the subject of the action performed, its consequences in the sphere of the 

 
14 L. Kociucki (in:) B. Bajor, J. M. Kondek, K. Królikowska, L. Kociucki, Prawo bankowe. Komentarz do 

przepisów cywilnoprawnych, Warsaw 2020, p. 325 ff. 

15 R. Gołąb, Zakres swobody przyznanej małoletniemu w ramach umowy rachunku bankowego, Acta Universitatis 

Wratislaviensis. Prawo 2009, no 308, p. 167-182. 

16 Resolution of the Supreme Court of 24 June 1961, I CO 16/61, OSN 1963/9, item 187; Judgment of the 

Administrative Court in Łódź of 28 February 2014, I ACa 1165/13, LEX no. 1454544 or Judgment of the Court 

in Szczecin of 16 June 2014, I ACa 177/14, LEX no. 1499040. 
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minor’s property, the broadly understood good of the child and the protection of their life 

interests17. The withdrawal by a parent (or a minor over the age of 13) from a child’s bank 

account of a substantial sum of money and the resulting depletion of assets and the 

circumstances surrounding this financial operation exceeds the ordinary management of the 

child’s property18. One may have similar doubts in the case of significant expenditures made 

by a minor in a given month or a transfer of a significant sum of money from the minor’s one 

bank account to another.  

It is difficult to determine here what amount of money exceeds the scope of ordinary 

management. The banking practice in this respect varies. However, the majority of banks set a 

limit for the amount of ordinary management, referring in this respect most often to an amount 

equivalent to the average monthly remuneration in the enterprises sector excluding payments 

from profit, announced monthly by the President of Statistics Poland (GUS)19. Therefore, no 

operations may be made from the child’s account during one month which amounts to 

approximately PLN 6,000–7,000. A certain rationality should be attributed to this solution. 

Reference to the value of the average monthly remuneration is not only an objective criterion 

within the scope of ordinary management, but it also takes into account certain dynamics of the 

Polish economy. This provision is also intended to protect the child’s property in the event that 

one of the parents, e.g., wants to withdraw and use the money belonging to the minor for their 

own needs. It should be stressed, however, that the law does not define the amount of ordinary 

management on minors’ accounts, and its very scope should depend on the situation of the 

child’s assets. Therefore, banks’ imposing of predetermined amounts is questionable. In 

particular, it should be noted that this may hinder the rational and economic management of the 

child’s assets. The banking sector currently offers many services aimed at minors. Should an 

exceptionally lucrative offer be presented by another banking institution (e.g., for a savings 

 
17 Supreme Court decision of 17 October 2000, I CKN 319/00, LEX no. 536776. 

18 See Supreme Court judgment of 16 November 1982, I CR 234/82, LEX no. 8486. 

19 Aa average monthly salary in January 2023 in the enterprise sector excluding payments from profit in 

January 2023 was PLN 6883.92. See Communication of the President of Statistics Poland of 20 February 2023 on 

the average monthly remuneration in the enterprise sector excluding payments from January 2023, 

https://stat.gov.pl/sygnalne/komunikaty-i-obwieszczenia/lista-komunikatow-i-obwieszczen/komunikat-w-

sprawie-przecietnego-miesiecznego-wynagrodzenia-w-sektorze-przedsiebiorstw-bez-wyplat-nagrod-z-zysku-w-

styczniu-2023-roku,57,111.html [accessed on 22 March 2023]. 
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account, bank deposit, or even a treasury bond), the guardian will have to request the permission 

of the family court to perform this legal act.  

In order to be able to carry out a legal transaction that exceeds the ordinary management 

of the child’s property, the parents or other legal representatives should apply to the family 

court with jurisdiction over the child’s place of residence for permission to carry out such a 

transaction. There are two factors here that operate to the detriment of the child’s property: the 

application fee and time. Each time an application is filed, a fee of PLN 100 is payable. It seems 

that this amount is by no means low and, consequently, having to pay it may constitute an 

argument for a minor or his legal representative to analyse more thoroughly the benefits that 

may arise from the action performed. The fact that there is no possibility of exemption from 

having to pay this fee deserves criticism. Frequently changing banks and thus savings accounts, 

or transferring funds beyond the scope of ordinary management from one minor's account to an 

account in another bank may therefore prove economically disadvantageous for the minor. In 

the second aspect, the court needs to issue an appropriate order in non-contentious proceedings. 

An appropriate request must be drawn up first. Very often courts offer specimens of such 

documents and post them on their websites, which facilitates the process. The applicant must 

provide their personal details and a detailed description of the intended act in its justification. 

Secondly, the request must be filed at a family court with jurisdiction over the applicant’s place 

of residence. Thirdly, the court needs time to examine the request and other records. Only then 

it is possible to issue an order authorising or denying such an act, respectively. When granting 

permission to carry out an act that exceeds ordinary management, the family court assesses not 

only its legality, i.e., compliance with the regulations in force, but also its advisability from the 

economic point of view for the child’s welfare. This assessment shall be made by the court 

according to the state of affairs on the date of the decision20. When deciding whether to consent 

to a parent’s act concerning the child's property, the court must determine whether it is in fact 

in the child’s best interest to carry out the intended act. Regarding this issue, the court will 

examine each case individually, assessing whether it is better for the minor’s welfare to carry 

out the intended action or not. Consequently, the whole procedure may take several weeks. In 

the case of formal obstacles and the need to supplement the application, this time may be 

significantly extended. After receiving the relevant authorisation, the applicant may finally go 

to the bank’s premises to carry out the intended action. However, they will not always be able 

 
20 Judgment of the Administrative Court in Łódź of 28 February 2014, I ACa 1165/13, LEX no. 1454544. 
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to do so immediately. This is because, in some cases, banks reserve the right to have the 

authorisation reviewed by their legal department, which again extends the time to carry out an 

act that exceeds ordinary management. In practice, this means that banks “hold” their client’s 

funds from a few weeks to even a few months longer than if family court approval were not 

required. Such behaviour must be considered highly unethical. One might even get the 

impression that making it difficult for a minor customer to withdraw their funds or transfer them 

to another bank works to the advantage of the bank where the funds are currently deposited. 

The banking services market is formalised, there is no equality of the parties, and it significantly 

limits the customers’ ability to negotiate the scope of the services offered. Thus, it must feature 

values that will permanently build trust in this market. 

Irrespective of the moral and ethical assessment, however, it must be pointed out that 

the current legal regulation is not only complex but also insufficient in this respect. Diverse 

banking practice further complicates proceedings in this area. Perhaps, therefore, it would be 

appropriate to consider the possibility of doing away with the requirement of obtaining the 

court’s consent for actions consisting only of the transfer or withdrawal and transfer of funds 

from a minor’s one bank account to their other account. Thus, it would be possible to manage 

funds more freely between individual savings accounts or deposits of which the minor is a user. 

As a whole, simplifying and shortening this process could positively affect the management of 

the minor’s finances. Indeed, the minor or their legal guardian will have easier access to bank 

savings services. Such a solution seems rational and motivated by considerations of the 

economy. At the same time, the issue of security of the minor’s funds remains intact. Indeed, 

in the case of withdrawing or transferring funds to an account other than a savings account, the 

family court’s consent to it should be maintained. 

5. CONCLUDING REMARKS 

The disposal by a minor of funds accumulated in their bank account is an extremely 

complex issue, which should soon be reviewed by the Polish legislator, and relevant de lege 

ferenda conclusions should be made. The current legal solutions offered in several normative 

acts hinder the correct and reliable functioning of banking market participants. It will be 

necessary to make a comprehensive regulation, taking into account both the specifics of the 

bank account agreement, the nature of the legal actions performed, in particular actions that 

exceed ordinary management, as well as the legal situation of minor participants in the banking 

market who are the holders of these accounts. The existing regulation, extremely fragmentary 
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and laconic, does not fulfil its role. In principle, only one provision of the Banking Law 

concerns the legal situation of a minor bank account holder, and, on top of that, only if they are 

13 years old. This situation does not support the clarity of regulations and may reduce trust in 

the banking sector among the youngest participants of economic trading. The numerous doubts 

presented in this study concern, inter alia, which operations may be performed by a minor on 

their own and when, when the consent of a statutory representative is required, when the consent 

of a guardianship court is required, in which cases Article 58 of the Banking Law should be 

applied, and when the general rules regulated in the Civil Code and the Family and 

Guardianship Code should be invoked. The current situation proves that the offer of banking 

services aimed at minors will develop dynamically in the coming years, while the existing 

regulations do not ‘keep up’ with the needs of the market. Some potential can also be seen in 

the partial de-formalisation of the management of a minor account holder’s funds. In this 

respect, constructions facilitating the transfer of a minor’s funds between individual bank 

savings accounts should be considered, in particular reducing the time necessary to carry out 

these operations when the amount accumulated in the account exceeds several thousand zlotys. 

De lege ferenda, therefore, in the context of minors participating in the banking market, we 

should consider the adoption of a comprehensive and coherent measure that would ensure that 

certainty of trading on this market is streamlined and growing. However, this will require the 

adoption of a duly prepared comprehensive regulation, which should be included either in a 

separate chapter of the Banking Law Act or in a separate act, e.g., the Act on Bank Accounts 

of Minors. 
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Sažetak 

 Rad za opće dobro na slobodi je alternativna kaznena sankcija koja je predmet 

istraživanja suvremene penološke prakse. Ovaj rad nastojat će dati uvod u osnove penologije, 

nastanak i razvijanje alternativnih kaznenih sankcija, nastanak i razvijanje rada za opće dobro 

na slobodi u Bosni i Hercegovini, način primjene te pozitivne i negativne strane izricanja i 

korištenja rada za opće dobro na slobodi u penološkoj praksi Bosne i Hercegovine. 

 Rad će nastojati prezentirati osnovne termine koji se primjenjuju u izvršnom kaznenom 

pravu, pratiti nastanak i razvijanje alternativnih kaznenih sankcija, prikazati rad za opće dobro 

na slobodi kao vrstu alternativne kaznene sankcije, primjenu u susjednim državama, odnosno 

državama bivše Jugoslavije, uz komparaciju odnosno poseban osvrt na primjenu u Bosni i 

Hercegovini. Rad će u konačnici ponuditi određena promišljanja u vezi s uspostavom novih 

državnih organa, kako bi se poboljšao razvitak ukupnog sustava izvršenja kaznenih sankcija u 

Bosni i Hercegovini.  

 Sve navedeno prikazat ćemo grafički i tabelarno uz dostupne podatke, kako bi se dobio 

potpuni uvid u način korištenja, izricanja i djelovanja alternativnih kaznenih sankcija u 

ukupnom sustavu izvršenja kaznenih sankcija u Bosni i Hercegovini. 

Ključne riječi: kazneno pravo, penologija, alternativne kaznene sankcije, rad za opće dobro na 

slobodi, probacija. 
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ALTERNATIVE CRIMINAL SANCTION, "COMMUNITY 

SERVICE", IN THE COUNTRIES OF THE FORMER 

YUGOSLAVIA WITH A PROPOSAL FOR IMPROVEMENT 

IMPLEMENTATION IN BOSNIA AND HERZEGOVINA 

Abstract 

Community service is an alternative penal sanction that is the subject of research in 

contemporary penological practice. This paper will try to give an introduction to the basics of 

penology, the origin and development of alternative criminal sanctions, the origin and 

development of community service in Bosnia and Herzegovina, the method of application, and 

the positive and negative sides of the imposition and use of community service in penology 

practices of Bosnia and Herzegovina.  

The paper will try to present the basic terms that are applied in executive criminal law, 

follow the origin and development of alternative criminal sanctions, show community service 

as a type of alternative criminal sanction, its application in neighboring countries, i.e., the 

countries of the former Yugoslavia, with a comparison or a special overview of application in 

Bosnia and Herzegovina.  

Ultimately, the paper will offer certain considerations regarding the establishment of 

new state bodies, to improve the development of the overall system of execution of criminal 

sanctions in Bosnia and Herzegovina. We will present all of the above graphically and in tables 

with the available data, to get a complete insight into the way of using, imposing, and acting 

alternative criminal sanctions in the overall system of execution of criminal sanctions in Bosnia 

and Herzegovina. 

Keywords: criminal law, penology, alternative criminal sanctions, community service, 

probation. 

 

1. UVOD 

 Sustav izvršenja kaznenih sankcija u Bosni i Hercegovini suočava se sa sličnim 

problemima koji se javljaju u svim postmodernim društvima, koja su rezultat globalnih 

kretanja, a podrazumijevaju porast činjenja kaznenih djela te shodno tome i sve više izrečenih 

kaznenih sankcija, što zaključno dovodi do porasta broja zatvorenika i zatvorske populacije. 

Drugi značajan problem s kojim se susreće društvo odnosno država jeste financijski aspekt 

izvršenja kazne zatvora koji podrazumijeva velike troškove za institucije koje se bave 
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izvršenjem kazne zatvora, kao i potreba za adekvatnim izmjenama zakonskih rješenja, a sve 

kako bi se oblast izvršenja kaznenih sankcija uskladila s aktualnim rješenjima u Europskoj uniji. 

Nedostaci koji se javljaju prilikom izricanja kazne zatvora pokušavaju se riješiti na način da 

nadležni organi izriču druge, blaže vrste kaznenih sankcija, poput sudske opomene, uvjetne 

osude i slično. Međutim i ove kaznene sankcije imaju svoje nedostatke koje se često kritiziraju 

u javnosti zbog čestog izricanja, nedovoljnog nadzora nad izvršenjem, odnosno da se izricanjem 

ne postiže svrha i cilj kažnjavanja. Kako bi se eliminirali negativni efekti koji se javljaju usljed 

izricanja kazne zatvora ili uvjetnog kažnjavanja, penološka praksa je uvela druge kaznene 

sankcije i mjere koje se mogu izreći osuđenicima. Ove vrste kaznenih sankcija nazivamo 

alternativnim kaznenim sankcijama, a one predstavljaju odgovor države da se postigne svrha 

kažnjavanja bez izricanja kazne zatvora i izlaganja negativnim efektima koje ona prouzrokuje. 

Alternativne kaznene sankcije predstavljaju sustav sankcija i mjera kojima se nastoje suzbiti 

negativni efekti zatvorske kazne koje pogađaju osuđenike, obitelj, kao i širu društvenu 

zajednicu. Iz svega navedenog, kao najznačajnije efekte izricanja i izvršenja alternativnih 

kaznenih sankcija podrazumijevamo sljedeće: manji broj zatvorenika, smanjenje ekonomskih 

troškova za institucije koje se bave izvršenjem kaznenih sankcija, eliminiranje negativnih 

utjecaja boravka u zatvoru, aktivnija uloga drugih državnih organa u sustavu izvršenja kaznenih 

sankcija, konkretna korist koja se ogleda prilikom obavljanja rada za opće dobro na slobodi, 

smanjenje stigmatizacije osuđenika i efikasna reintegracija, alternativne sankcije koje 

omogućuju osuđeniku da održi vezu s obitelji i društvenom zajednicom. Razvoj alternativnih 

kaznenih sankcija u Bosni i Hercegovini započinje reformom kaznenog zakonodavstva, 

odnosno donošenjem Kaznenog zakona Bosne i Hercegovine (KZ BiH), Zakona o kaznenom 

postupku Bosne i Hercegovine (ZKP BiH), kao i drugih zakona i podzakonskih akata iz 2003. 

godine.  

 2. ALTERNATIVNA KAZNENA SANKCIJA, ''RAD ZA OPĆE  

DOBRO NA SLOBODI'' – KOMPARATIVNA ANALIZA 

2.1. Povijesni razvoj alternativne kaznene sankcije „rad za opće dobro 

na slobodi“ 
 

Razvojem penologije kao naučne discipline, dolazi do promjene u načinu izvršenja 

kaznenih sankcija prema osuđenicima koji su kršili važeće društvene propise, na način da je 

početak kažnjavanja bio vezan za osvetu i odmazdu prema osuđeniku, zatim se kažnjavanje 

vezuje za institute rehabilitacije i resocijalizacije, dok se u današnje vrijeme kažnjavanje 
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prestupnika promatra kao promjena načina razmišljanja osuđenika te njegovo pripremanje za 

uspješno vraćanje u društvenu zajednicu. Kažnjavanje osuđenika temelji se na individualnom 

tretmanu kao i na što lakšem i humanijem pristupu izdržavanju kaznene sankcije gdje se u obzir 

uzimaju sve biološke, psihološke i društvene osobine osuđenika kao i ostali faktori koji su 

utjecali na činjenje kaznenih djela. Sve navedeno dovodi do unapređenja sustava kažnjavanja 

te formiranje novih modaliteta i načina izvršenja kaznenih sankcija koje nazivamo alternativne 

kaznene sankcije, a koje se primjenjuju u gotovo svim državama svijeta u različitim načinima i 

oblicima. „Alternativna kaznena sankcija, rad za opće dobro na slobodi, svoju primjenu 

započinje u 19. i 20. stoljeću. Za razliku od drugih ranije spomenutih alternativnih sankcija, 

sankcija neplaćenog korisnog rada u zajednici ili rada za opće dobro na slobodi, relativno je 

noviji oblik sankcioniranja. Neki naučnici navode da su prvi programi rada za opće dobro 

započeli šezdesetih godina 20. stoljeća u Kaliforniji u SAD-u (Tot. 21-39). Probacijske službe 

(engl. probation services) za jurisdikciju Engleske i Walesa uspostavljene su na državnom 

nivou 1906. godine. Ova je Služba zapravo nastala iz dobrotvornih organizacija iz 19. vijeka 

koji su bili povezani s nižim sudovima (engl. magistrates courts). Tijekom prvih 70 godina svog 

postojanja, od osoblja Probacijske službe se uglavnom, po zakonu, tražilo da „savjetuju, 

pomažu i podržavaju“ osuđena lica koja su trebali da nadgledaju. Probacija, u biti, nije bila 

sama po sebi sankcija, već alternativa drugim kaznama koja je omogućavala da manje ozbiljni 

počinioci krivičnih dijela budu rehabilitirani unutar zajednice. Velike promjene desile su se 

tijekom 70-tih godina prošlog vijeka i od tada su napravljene značajne vladine investicije i 

sistem prolazi kroz kontinuirane promjene (Burrows, 2016. str. 3.). Pojavu alternativnih 

sankcija na ovim prostorima vezujemo za Krivični zakonik Kraljevine Jugoslavije iz 1922. 

godine kojim je predviđena mogućnost izricanja zaštitnog nadzora uz uvjetnu osudu. Rad za 

opće dobro na slobodi spada u alternativne sankcije i mjere u koje još ubrajamo i uvjetnu osudu 

sa zaštitnim nadzorom, a ove alternativne sankcije propisane su i Kaznenim zakonom Savezne 

Republike Bosne i Hercegovine iz 1977. godine. U Bosni i Hercegovini alternativna kaznena 

sankcija rad za opće dobro na slobodi uvedena je izmjenom kaznenog zakona 2003. godine. 

2.2. Međunarodni pravni dokumenti alternativnih kaznenih sankcija 
 

Rad za opće dobro na slobodi kao vrsta alternativne kaznene sankcije ima već određenu 

povijest, odnosno već je formirana određena penološka praksa koja nam pokazuje kvalitete i 

nedostatke ove alternativne sankcije. Rad za opće dobro na slobodi primjenjuje se u mnogim 

državama svijeta, ali u različitom obliku i konceptu te je njegova primjena odraz cjelokupne 
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povijesti sustava izvršenja kaznenih sankcija svake pojedine zemlje ili pravnog sustava u 

svijetu. Rad za opće dobro na slobodi, kao i ostale alternativne kaznene sankcije, ima definiran 

put i u međunarodnim pravnim dokumentima, a možemo reći da je temelj za uvođenje 

alternativnih kaznenih sankcija udaren na Kongresima Ujedinjenih nacija o prevenciji zločina 

i tretmanu počinitelja. Međunarodni kongresi koji su značajni za spomenuti su: VI Kongres 

Ujedinjenih naroda održan 1980. godine na kojem je usvojena Rezolucija broj 8 o prevenciji 

zločina i tretmanu počinitelja, VII Kongres Ujedinjenih naroda održan 1985. godine na kojem 

je usvojena Rezolucija broj 16 o redukciji zatvorske populacije, alternativama zatvaranju i 

socijalnoj integraciji počinitelja, kongres Ujedinjenih naroda održan 1990. godine na kojem je 

usvojena Rezolucija broj 45/110 od 14. 12. 1990. godine, standardna minimalna pravila UN za 

alternativne mjere u institucionalnom tretmanu – Tokijska pravila. 

„Tokijska pravila sadrže smjernice u pogledu načina provođenja alternativnih sankcija i 

drugih alternativnih mjera i postupaka predviđajući zaštitu prava i sloboda lica prema kojima 

bi ovakve mjere i postupci trebalo da budu primijenjeni. Ova pravila (5 – 9) sadrže listu mjera 

koje se mogu primijeniti kao glavne sankcije, kao mjere uz glavne sankcije ili kao mjere prije 

nego što dođe do pokretanja sudskog postupka“ (Mrvić-Petrović, N., Obradović, M., 

Novaković, N., 2010. str. 40.). „Tokijska pravila stavljaju težište na razvijanje pravila u vezi 

provođenja mjera nezadržavanja, kao i minimalne mjere zaštite za lica koja su podvrgnuta 

kaznama koje su alternativa zatvorskom kažnjavanju“ (Othmai, A., 2005. str 116.). Tokijska 

pravila predstavljaju najvažniji strateški dokument Ujedinjenih nacija koji se odnosi na 

primjenu alternativnih kaznenih sankcija koja su usvojena na Generalnoj skupštini Ujedinjenih 

nacija. Standardna minimalna pravila Ujedinjenih nacija za alternativne mjere u 

institucionalnom tretmanu iz 1990. godine, ili „Tokijska pravila”, naglasak stavljaju na veće 

korištenje alternativnih kaznenih sankcija bez pokretanja standardnog sudskog postupka. Ona 

također previđaju uključenost šire društvene zajednice prilikom izvršenja alternativnih 

kaznenih sankcija. Tokijska pravila se primjenjuju bez obzira na razlikovanje na temelju rase, 

spolne orijentacije, vjere, jezika, nacionalnosti ili nekog drugog statusa a možemo reći da su 

ista implementirana u kaznena zakonodavstva u Bosni i Hercegovini. Iz odredbi Tokijskih 

pravila možemo zaključiti da ista pružaju zaštitu samom počinitelju kaznenog djela, na način 

da ga štite od negativnih efekata zatvorske kazne, a ujedno podrazumijevaju zaštitu šire 

društvene zajednice. Tokijska pravila dalje predviđaju da sve države koje ih primjenjuju i koje 

su ih inkorporirale u svoja kaznena zakonodavstva trebaju raditi i promicati upotrebu 

alternativnih kaznenih sankcija previđenih zakonskim normama. Iz svega navedenog možemo 
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zaključiti da su alternativne kaznene sankcije koristan alat koji se primjenjuje u izvršenju 

kaznenih sankcija i da je potrebno raditi na uključenju cjelokupne društvene zajednice kako bi 

ovaj način reagiranja na kriminalitet bio prihvaćen i efikasan. Druga međunarodna organizacija 

pored Ujedinjenih naroda, značajna za razvoj i primjenu alternativnih kaznenih sankcija jeste 

Vijeće Europe koje je donijelo niz dokumenata koji imaju veliku važnost poput: Europske 

konvencije o nadzoru nad uvjetno osuđenim ili uvjetno otpuštenim osobama iz 1964. godine, 

Rezolucija broj 1 o uvjetnoj osudi, probaciji i drugim alternativama zatvora iz 1965. godine, 

Rezolucija o praktičnoj organizaciji mjera nadzora i postpenalne zaštite uvjetno kažnjenih ili 

počinitelja puštenih na uvjetno otpuštanje, Rezolucija broj 10 o penalnim mjerama 

alternativnim zatvoru iz 1976. godine i Europska pravila o sankcijama i mjerama koje se 

izvršavaju u zajednici. „Posebno značajno mjesto zauzimaju: Europska pravila o sankcijama i 

mjerama koje se izvršavaju u zajednici br. R (92) 16. Ova preporuka sadrži devedeset pravila, 

koje države članice trebaju slijediti u zakonskom normiranju alternativnih sankcija i mjera i 

njihovoj primjeni u praksi. Posebno je naglašeno da alternativne sankcije mogu biti propisane 

samo zakonom (načelo legaliteta), da mogu biti izricane samo u sudskom postupku od 

ovlaštenih organa (državnog tužioca, sudije ili sudskog vijeća), trajanje sankcije, dopunski 

uvjeti i obveze koje terete osuđenika, također, moraju biti jasno propisani. Neispunjenje 

predviđenog uvjeta ili obveze ne može biti propisano kao posebno krivično djelo“ (Ikanović 

V., 2015. str. 129.). 

 

2.3. Zakonski okvir alternativne kaznene sankcije rad za opće dobro 

na slobodi u Bosni i Hercegovini 
 

Rad za opće dobro na slobodi kao alternativna sankcija reguliran je propisima kaznenog 

zakonodavstava koje se primjenjuje u Bosni i Hercegovini (Kazneni zakon Bosne i 

Hercegovine, Kazneni zakon Federacije Bosne i Hercegovine, Kazneni zakon Republike 

Srpske i Kazneni zakon Brčko Distrikta) i Zakonom o izvršenju kaznenih sankcija, pritvora i 

drugih mjera Bosne i Hercegovine, Zakonom o izvršenju kaznenih sankcija Federacije Bosne i 

Hercegovine, Zakonom o izvršenju kaznenih i prekršajnih sankcija Republike Srpske i 

Zakonom o izvršenju kaznenih sankcija, pritvora i drugih mjera u Brčko Distriktu Bosne i 

Hercegovine. Kazneni zakoni pri tome određuju što je rad za opće dobro na slobodi, kada i u 

kojem slučaju se može primijeniti na osuđenike, kada i kako se može opozvati odnosno ukinuti, 

dok zakoni o izvršenju kaznenih sankcija na svim nivoima određuju način podnošenja 
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prijedloga, odlučivanja i određivanja rada za opće dobro na slobodi. Kazneni zakon Bosne i 

Hercegovine također regulira oblast rada za opće dobro na slobodi (članak 15. Kaznenog 

zakona Bosne i Hercegovine, „Službeni glasnik BiH“ broj 3/03, 32/03, 37/03, 54/04, 61/04, 

30/05, 53/06, 55/06, 32/07, 8/10, 47/14, 22/15, 40/15, 35/18 i 46/2021 [KZ BiH]). Kao što 

vidimo iz zakonskih normi kaznenih zakona koji se primjenjuju u Bosni i Hercegovini, 

alternativne kaznene sankcije su donekle unificirane te se iste primjenjuju umjesto izricanja 

kratkotrajnih kazni zatvora. Također rad za opće dobro na slobodi u entitetu Republika Srpska 

naziva se rad u javnom interesu. Alternativna kaznena sankcija rad za opće dobro na slobodi 

propisana je Kaznenim zakonom Bosne i Hercegovine 2003. godine, kao i u Kaznenim 

zakonima Republike Srpske i Brčko Distrikta Bosne i Hercegovine, dok je u entitetu Federacija 

Bosne i Hercegovine propisana 2010. godine. Kazneni zakon Republike Srpske u članku 70. 

stavku (4) kaže „Rad u javnom interesu ne može biti kraći od 60 sati, niti duži od 360 sati i 

određuje se za vrijeme koje ne može biti kraće od mjesec dana, niti duže od šest mjeseci“ 

(Kazneni zakonik Republike Srpske [„Sl. Glasnik RS“, br. 64/2017, 104/2018 – odluka US i 

15/2021]) te se u tome djelu i najviše razlikuje od Kaznenog zakona Bosne i Hercegovine, 

Kaznenog zakona Federacije Bosne i Hercegovine i Kaznenog zakona Brčko Distrikta Bosne i 

Hercegovine, koji trajanje rada za opće dobro na slobodi određuju srazmjerno izrečenoj kazni 

zatvora u trajanju od najmanje deset do najviše devedeset radnih dana. Iz prethodno navedenog 

vidimo da se razvoj alternativne kaznene sankcije rad za opće dobro na slobodi nije odvijao 

identično na svim razinama vlasti, a poslije je došlo i do razlika u mogućnostima izricanja ove 

alternativne kaznene sankcije koje se ogledalo u različitim duljinama zatvorskih kaznih koje su 

se mogle zamjenjivati radom za opće dobro na slobodi, kao i u ostalim provedbenim propisima 

i aktima. Problem pri izricanju rada za opće dobro na slobodi ogleda se i u načinu na koji je 

reguliran u zakonima o izvršenju kaznenih sankcija koji se primjenjuju u Bosni i Hercegovini. 

Iako su nadležna ministarstva donijela neke od podzakonskih akata kojima se nastoji razraditi 

zakonski okvir izvršavanja rada za opće dobro na slobodi, mišljenja smo da se može i treba 

uraditi više na tom polju komparativnom analizom zakonskih i podzakonskih rješenja susjednih 

zemalja i zemalja Europske unije. 
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2.4. Alternativna kaznena sankcija rad za opće dobro na slobodi u 

Republici Hrvatskoj i Republici Srbiji – komparativna analiza u 

odnosu na Bosnu i Hercegovinu 
 

Alternativne kaznene sankcije u Republici Hrvatskoj slično kao i drugim zemljama u 

okruženju javljaju se usljed problema s izricanjem kratkotrajnih kazni zatvora, koje nisu 

predstavljale učinkovite kaznene sankcije jer iste ne smanjuju pojavu recidivizma, a ujedno 

stvaraju veću štetu nego korist. Počinitelji „lakših“ kaznenih djela dolaze u kontakt s 

počiniteljima „teških“ kaznenih djela što je u praksi jako teško spriječiti zbog ograničenih 

zavodskih kapaciteta te uglavnom imaju negativan učinak prema osuđenicima koji izdržavaju 

kratkotrajne kazne zatvora. Također, izricanjem kratkotrajnih zatvorskih kazni ne može se 

ostvariti neophodni tretman i preodgoj, odnosno ne dolazi do svrhe i cilja izvršenja kaznene 

sankcije, a drugi značajan problem predstavlja reintegracija osuđenika nakon izvršenja kazne 

zatvora. Rad za opće dobro na slobodi je propisan Kaznenim zakonom iz 1997. godine gdje je 

propisan način i mogućnost zamjene kazne zatvora radom za opće dobro na slobodi. Rad za 

opće dobro na slobodi je nastojao ponuditi osuđenicima mogućnost da kaznu zatvora obave 

kroz društveno koristan rad. Cilj je bio eliminirati negativne efekte kratkotrajnih kazni zatvora, 

smanjenje recidivizma kroz rehabilitaciju i vršenje društveno korisnog rada u zajednici. 

Pretpostavka za primjenu ove alternativne sankcije je kazna zatvora izrečena u trajanju do šest 

mjeseci. Donošenjem Kaznenog zakona iz 2011. godine u Republici Hrvatskoj, izmijenjena je 

alternativna kaznena sankcija rad za opće dobro na slobodi te je produženo poimanje 

kratkotrajnih kazni zatvora koje sada iznose do jedne godine, zatim uvođenje novčanih kazni, 

a novost je i mogućnost izricanja posebnih obveza uz rad za opće dobro na slobodi. Donošenjem 

novog Kaznenog zakona promijenjen  je i naziv alternativne sankcije te je izostavljeno „na 

slobodi“. Kao što je već navedeno, proširena je mogućnost izricanja i primjene rada za opće 

dobro i prema novčanim kaznama, dana je mogućnost izricanja zaštitnog nadzora te je 

produžena duljina trajanja rada na 360 dana. Kaznenim zakonom iz 2011. godine određeno je 

da jedan dan zatvora ili jedan dnevni iznos novčane kazne budu zamijenjeni s dva sata rada za 

opće dobro, a novinu predstavlja i početak izvršavanja rada za opće dobro koji se vezuje za 

početak rada, a ne za izvršnost presude, što je u prethodnim godinama stvaralo probleme i 

neujednačenu sudsku praksu. Nakon što je izrečena presuda postala pravomoćna, kojom je 

izrečena alternativna sankcija rad za opće dobro, ona je već sadržavala odluku o kažnjavanju, 

vrsti i mjeri kazne te se usljed nemogućnosti izvršenja rada za opće dobro odmah pristupalo 

izvršenju kazne zatvora. Drugi značajan zakon koji se odnosi na izvršenje rada za opće dobro 
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jeste Zakon o izvršavanju zaštitnog nadzora i rada za opće dobro na slobodi kojim je reguliran 

zaštitni nadzor uz uvjetnu osudu i rad za opće dobro na slobodi koje su obavljali državni 

službenici Ministarstava pravosuđa, zdravstva i socijalne skrbi te drugih nadležnih institucija. 

Organizacija rada službenika koji su izvršavali nadzor nad radom za opće dobro u nadležnosti 

je Uprave za zatvorski sustav unutar Ministarstva pravosuđa. Treći zakon koji je donio velike 

promjene u provođenju rada za opće dobro jeste Zakon o probaciji iz 2009. godine koji je 

zamijenio zakon o izvršenju zaštitnog nadzora i rada za opće dobro na slobodi te je utemeljen 

probacijski sustav u Republici Hrvatskoj, čija je zadaća bila suradnja s lokalnim zajednicama u 

cilju zaštite javnosti i smanjenja rizika od recidivizma kroz procese rehabilitacije i integriranosti 

osuđenika u društvenu zajednicu. Probacijska je služba uspostavljena u okviru Sektora za 

probaciju koji je sastavni dio Uprave za kazneno pravo i probaciju pri Ministarstvu pravosuđa 

Republike Hrvatske. U sastavu Uprave za zatvorski sustav i probaciju se nalaze: odjela za 

psihološku potporu službenicima zatvorskog sustava i probacije, središnji ured za zatvorski 

sustav, središnji ured za probaciju, probacijski uredi u Bjelovaru, Dubrovniku, Gospiću, 

Osijeku, Požegi, Puli, Rijeci, Sisku, Splitu, Varaždinu, Vukovaru, Zadru, Zagrebu, Zagrebu II, 

kaznionice, odgojni zavodi, zatvori i centri i obavljaju: poslove u vezi s izvršavanjem kazne 

zatvora izrečene u kaznenom, prekršajnom i drugom sudskom postupku, kazne maloljetničkog 

zatvora, novčane kazne zamijenjene kaznom zatvora u kaznenom i prekršajnom postupku, 

istražnom zatvoru, odgojne mjere upućivanja u odgojni zavod, nadzor nad zakonitostima i 

pravilnostima rada i postupanja ustrojstvenih jedinica: kaznionica, zatvora, odgojnih zavoda, 

centara za dijagnostiku u Zagrebu i centara za izobrazbu, stručna izobrazba službenika 

zatvorskog sustava u obavljanju poslova izvršavanja kaznenopravnih sankcija i mjera iz 

djelokruga uprave, upravne i stručne probacijske poslove kod odlučivanja o kaznenom progonu, 

izbora vrste kaznenopravnih sankcija i izvršavanje kaznenopravnih sankcija izrečenih 

počinitelju kaznenog djela koje se izvršavaju na slobodi, stručna izobrazba probacijskih 

službenika, nadzor pravilnog, pravodobnog i zakonitog rada probacijskih ureda te vođenje 

evidencija. „Zakonom o probaciji previđeno je da sud koji je donio presudu o zamjeni kazne 

zatvora radom za opće dobro istu dostavi i sudu za izvršenje kazne zatvora te se ona može 

aktivirati u slučaju neobavljanja rada za opće dobro ili ako je rad za opće dobro okončan po 

obavijesti probacijske službe, predmet se okončava i arhivira.“ Zbog velikog značaja koje imaju 

alternativne kaznene sankcije i Zakonom o kaznenom postupku, previđena je mogućnost da i 

državni odvjetnik može naložiti rad za opće dobro, a probacijski ured dužan je obavijestiti 

državnog odvjetnika o ponašanju osuđenika i njegovom odnosu prema djelu. Iz ove 
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komparativne analize možemo zaključiti veliku vrijednost koju ima institut rada za opće dobro 

na slobodi koja se ogleda tako što osuđenik nije isključen iz društvene zajednice, zadržava 

radno mjesto, ne narušavaju se obiteljski odnosi te se uz adekvatnu stručnu pomoć i analizu 

doprinosi sveukupnom sustavu izvršenja kaznenih sankcija.  

Alternativna kaznena sankcija rad za opće dobro na slobodi u Republici Srbiji naziva se 

rad u javnom interesu, a svoj početak vezuje za period od 2006. do 2009. godine kada se donose 

izmjene Zakona o izvršenju kaznenih sankcija. Dalja procedura vezuje se za donošenje 

adekvatnih podzakonskih akata kojima se nastojalo detaljnije razraditi nova zakonska rješenja. 

„Praksa pravosudnih organa Republike Srbije u pogledu primene mera koje za krajnju 

posledicu imaju lišenje slobode dovela je do toga da u prethodnih 15 godina broj osoba lišenih 

slobode u kazneno-popravnim ustanovama prevaziđe njihove realne kapacitete. Drugim rečima, 

od 2005. godine kazneno-popravne ustanove u Srbiji su prenaseljene što je za dalju posljedicu 

prouzrokovalo čitav niz drugih problema. Situacija prenaseljenosti i loši materijalni uslovi u 

istim stvara plodno tlo za nehumano i ponižavajuće postupanje. Ako se u obzir uzme činjenica 

da je jedna od svrha krivičnih sankcija specijalna prevencija, odnosno uticanje na počinioca da 

u buduće ne vrši krivična dela, jasno je da dosadašnja kaznena politika nije doprinela mnogo 

ostvarivanju te svrhe. U prilog ovoj tvrdnji ide pre svega konstantna i visoka stopa kriminaliteta, 

ali i visoka stopa povratništva. Kada se na to doda i podatak da je položaj zatvorenika u Srbiji 

izuzetno loš i da brojna ugovorna tela Ujedinjenih nacija i Saveta Evrope konstantno ukazuju 

na njihov ranjiv položaj, teško je pronaći opravdanje za postojeće stanje stvari i za dosadašnju 

praksu. Iz navedenog je jasno je da bi šira primena alternativnih sankcija imala višestruko 

pozitivan uticaj na rešavanje svih gore pomenutih problema“ (Spasojević A., Janković D., 

Kovačević N. 2018 str. 5. i 6.). Rad u javnom interesu u kaznenom zakonu u Republici Srbiji 

definiran je kao vrsta kazne, odnosno alternativa kazni zatvora koja se izriče osuđenicima za 

„lakša“ kaznena djela koja nisu prouzrokovala teže posljedice prema oštećenim ili društvenoj 

zajednici. Iako rad u javnom interesu ima status kazne možemo reći da se radi o parapenalnoj 

mjeri, kaznenoj sankciji koja služi kao zamjena za kaznu zatvora ili novčanu kaznu. Rad u 

javnom interesu razlikuje se od kazne zatvora i novčane kazne jer nema elemenata prinudnosti 

te je potreban pristanak osuđenika za obavljanje rada. Iz zakonskih odredbi vidimo da je rad u 

javnom interesu netipična kaznena sankcija u odnosu na druge kazne gdje sud prilikom izricanja 

ove kazne treba uzeti u obzir prirodu, težinu i vrstu kaznenog djela, osobnost osuđenika i 

njegovu spremnost da obavlja rad u javnom interesu jer se ova kazna ne može izreći bez 

pristanka osuđenika „Dva su uslova za primenu kazne rada u javnom interesu u krivičnom pravu 
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Republike Srbije. To su: 1. formalni uslov – da je sud u krivičnom postupku utvrdio da je 

punoletno lice izvršilo krivično delo za koje je u zakonu propisana kazna zatvora do tri godine 

ili novčana kazna (bilo alternativno ili kumulativno). Ovaj uslov upućuje na primenu 

alternativne sankcije samo u pogledu izvršenja lakšeg krivičnog dela, i to prema licu koje ima 

određene psihološke karakteristike (kada se radi o nedelikventnoj, nekriminogenoj, nenasilnoj 

ličnosti). Dakle, težina izvršenog krivičnog dela je determinirajući faktor za izricanje kazne 

rada u javnom interesu, ali njegova sadržina i dužina trajanja u prvom redu zavise od ličnosti 

učinioca dela. To zapravo predstavlja i garanciju da se svrha kažnjavanja može postići upravo 

primenom ove mere tj. boravkom osuđenog lica na slobodi i ispunjavanjem radnih obaveza u 

slobodno vreme. 2. materijalni uslov – da je osuđeno lice dalo pristanak (suglasnost) da se u 

zakonu propisana kazna zatvora zameni kaznom rada u javnom interesu. Pristanak osuđenog 

predstavlja poseban oblik dobrovoljnosti što ovoj krivičnoj sankciji daje specifičan karakter. 

Međutim, pristanak učinioca se ne sme shvatiti kao pristanak na kaznu, radi se o pristanku na 

dobrovoljni rad koji je sastavni deo ove sankcije. U sudskoj praksi pristanak okrivljenog se traži 

posle njegove završne reči, a pre nego što se završi glavni pretres, pošto mu sud predoči da bi 

za učinjeno delo mogao biti, između ostalog kažnjen i kaznom rada u javnom interesu i upozna 

ga sa prirodom i sadržajem kazne“ (Spasojević A., cf. 2018. str. 56. i 57.). Nadležni organ 

zadužen za uvođenje instituta rada u javnom interesu jeste Ministarstvo pravde, odnosno 

Uprava za izvršenje krivičnih sankcija čiji je glavni zadatak ispunjenje svih normativnih uvjeta 

kao i uspostavljanje potrebne suradnje s lokalnim zajednicama u cilju izvršenja novih 

alternativnih kaznenih sankcija. Nakon toga dolazi do konkretnih rezultata koji se ogledaju u 

potpisivanju ugovora između nadležnih institucija kojima je definirano otvaranje ureda za 

izvršenje kaznenih sankcija. Prve alternativne sankcije koje se uvode u kazneno zakonodavstvo 

u Republici Srbiji su rad u javnom interesu i uvjetna osuda sa zaštitnim nadzorom. Osim 

navedenih aktivnosti, Uprava za izvršenje kaznenih sankcija nadležna je i za sljedeće poslove: 

organiziranje, provođenje i nadziranje izvršenja zatvora, maloljetničkog zatvora, sigurnosnih 

mjera obveznog psihijatrijskog liječenja i pritvora u zdravstvenoj ustanovi i obvezno liječenje 

alkoholičara i ovisnika o drogama, kao i odgojne mjere upućivanja u popravni dom, obavljanje 

poslova vezanih za pripremu prijedloga za pomilovanje, amnestiju i uvjetni otpust, praćenje 

stanja i primjena propisa iz područja izvršenja institucionalnih sankcija i u skladu s tim ukazuje 

na potrebu i pravce normativnog uređenja, suradnja u pripremi propisa kao i obavljanje drugih 

poslova vezanih za područje izvršenja institucionalnih sankcija. Realiziranje rada u javnom 

interesu u Republici Srbiji provode povjerenici koji su u pravilu državni službenici koji imaju 
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odgovarajuću stručnu spremu kao i neophodno radno iskustvo u poslovima izvršenja kaznenih 

sankcija. Kazna rada u javnom interesu izriče se za kaznena djela za koja je propisana kazna do 

tri godine zatvora, dok se dužina kazne određuje u satima, a kaznu je moguće izreći u trajanju 

od 60 do 360 sati rada koja se trebaju obaviti u roku od šest mjeseci. Prilikom izricanja ove 

vrsta alternativne kaznene sankcije sud uzima u obzir osobnost osuđenika, raniju osuđivanost 

kao i druge relevantne podatke. Najčešća kaznena djela za koja se izriče alternativna sankcija 

rad u javnom interesu u Republici Srbiji su kaznena djela iz oblasti prometa, remećenje javnog 

reda i mira, posjedovanje lakih droga i slično. Kazne se realiziraju u slobodno vrijeme 

osuđenika na način da ne ugrožavaju obveze iz radnog odnosa ili obiteljske obveze. Povjerenici 

su dužni upoznati se s osuđenikom, dati mu uvid u pojedinosti kazne kao i predložiti prijedloge 

na koji način izvršiti rad u javnom interesu. Povjerenik procjenjuje osobnost osuđenika, znanja, 

sklonosti i vještine te se brine o eventualnim problemima koje mogu nastati pri izvršavanju rada 

za u javnom interesu. Iz svih dobivenih podataka povjerenik pravi program izvršenja rada u 

javnom interesu gdje se definira na kojim se poslovima može raditi, poštivanje dogovorenog 

radnog vremena kao i svih drugih bitnih stavki koje su važne za izvršenje rada u javnom 

interesu. Povjerenik cijelo vrijeme kontrolira osuđenika, odnosno izvršenje rada u javnom 

interesu te o tome redovito obavještava nadležni sud (Konstantinović Vilić S., Kostić M. 2011. 

str. 120.). 

2.5. Prijedlog za unapređenje – uspostava probacijskih službi u Bosni i 

Hercegovini 
 

Glavni problem u izvršenju kaznenih sankcija predstavlja nedovoljno primjenjivanje u 

praksi, a ako se i izreknu, nedostatak adekvatnih podzakonskih akata kojim bi se na detaljan 

način propisali načini izvršenja alternativnih kaznenih sankcija. Kako bi se riješili unaprijed 

navedeni problemi, neophodno je uspostaviti probacijske službe koje bi radile ovu vrstu 

poslova. Probacijske službe su službe koje vrše nadzor i kontrolu izvršenja kaznenih sankcija i 

alternativnih sankcija koje se izvršavaju u zajednici, u cilju osiguranja prevencije i sigurnosti 

zajednice kroz rehabilitaciju i resocijalizaciju osuđenika putem različitih aktivnosti usmjerenih 

ka njihovim potrebama i uvjetima koji su postavljeni pred njih, kao i zaštita žrtava i društvene 

zajednice. Probacija je neophodna u svim državama koje u svojim zakonodavstvima predviđaju 

sankcije i mjere koje se provode u zajednici, a sve kako bi se osigurao nadzor i kontrola nad 

osuđenicima. Zbog svega navedenog smatramo kako i u Bosni i Hercegovini, čija 

zakonodavstva predviđaju mogućnost izricanja alternativnih kaznenih sankcija, postoji potreba 
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za uspostavljanjem probacijske službe. Probacijske službe donose višestruke koristi i možemo 

reći da su one sastavni dio svih modernih sustava izvršenja kaznenih sankcija koje pružaju 

nadzor i podršku osuđenicima. Ukoliko pogledamo praksu Republike Hrvatske i Republike 

Srbije u pogledu uspostavljanja probacijskih službi, evidentno je da je potrebno dosta vremena 

kako bi se uspostavio adekvatan probacijski sustav, a s obzirom na podijeljene nadležnosti u 

Bosni i Hercegovini, to će biti još kompliciranije. Stoga je potrebno što prije krenuti s 

aktivnostima na nivou nadležnih ministarstava kako bi se krenulo s formiranjem probacijskih 

službi u Bosni i Hercegovini, uz odgovarajuću koordinaciju kako bi došlo do formiranja 

efikasnih probacijskih službi. Alternativne kaznene sankcije su sankcije kojima se kažnjavaju 

počinitelji kaznenih djela u cilju smanjena pritvorske i zatvorske populacije, kao i izbjegavanja 

negativnih efekata koji proizilaze iz izdržavanja zatvorske kazne. Oduzimanje slobode 

posljednja je opcija kod kažnjavanja za kaznena djela i to kada je kazneno djelo takvog 

karaktera da su sve druge sankcije i mjere nedovoljne i neadekvatne. Alternativnim kaznenim 

sankcijama nalaže se ne samo ograničenje slobode, već se propisuju i određene obveze i uvjeti 

kojima se nastoji kontrolirati osuđenik te uspješno izvršiti svrha i cilj kažnjavanja. Iako se 

alternativne kaznene sankcije u ograničenom broju izriču u Bosni i Hercegovini, penološka 

praksa pokazuje da veliki problem predstavlja nepostojanje adekvatnih mehanizama kontrole i 

koordinacije s osuđenicima, tj. ne postoji nadzor nad izvršenjem alternativnih kaznenih 

sankcija, a taj problem bi se riješio formiranjem probacijskih službi. Vezano za izvršenje 

kaznenih sankcija, primjetno je da veliku ulogu u efikasnosti primjene ovih sankcija imaju 

nadzor i kontrola, odnosno pomoć osuđenicima da prihvaćaju društvena pravila i zakonske 

norme, a sve kako u budućnosti ne bi ponovo činili kaznena djela. Probacijske službe su organi 

koji kontroliraju ispunjavanje obveza i izrečenih zabrana tijekom izvršenja neke od 

alternativnih sankcija, a one uz pomoć osuđenicima pomažu i njihovim obiteljima, 

pravosudnim organima, zavodskim ustanovama u zavisnosti od zakonskog okvira zbog kojeg 

su utemeljene. Aktivnosti probacijskih službi možemo podijeliti na djelovanje prije pokretanja 

kaznenog postupka, djelovanje u tijeku kaznenog postupka te djelovanje za vrijeme izvršenja 

kaznene sankcije. Prije pokretanja kaznenog postupka probacijske službe rade slijedeće 

poslove: podnošenje izvještaja prema nadležnom tužiteljstvu vezano za donošenje odluke o 

pokretanju kaznenog postupka, probacijski nadzor uz odgodu kaznenog postupka, izricanje 

probacije umjesto pritvora, probacijska asistencija osuđenicima ovisnicima prije pokretanja 

postupka kao i u pritvoru, medijacija u kaznenim stvarima i restorativna pravda. Za vrijeme 

kaznenog postupka, probacijske službe mogu davati socijalne anamneze kao i procjene rizika 
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radi individualiziranja kazne prema osuđenicima. Nakon završetka kaznenog postupka i 

tijekom izvršenja kaznene sankcije, probacijske službe rade sljedeće djelatnosti: nadzor nad 

izvršenjem alternativnih sankcija kao i program tretmana i pomoći, nadzor nad izvršenjem 

mjera psihijatrijskog liječenja i liječenja od ovisnosti, rad s osuđenicima u zavodskim 

ustanovama radi pripreme za otpust, savjetodavni izvještaji vezani za uvjetni otpust, 

pomilovanje i amnestiju, postpenali nadzor i skrb. Kao što smo vidjeli iz unaprijed navedenih 

poslova koje probacijske službe mogu obavljati, radi se o raznim programima i intervencijama 

koje su usmjerene na razvijanje raznih vještina, obrazovni i radni status osuđenika, 

prilagođavanja zajednici i slično. Aktivnosti probacijskih službi vezujemo za pomoć 

osuđenicima prilikom pronalaska posla, pomoć pri obrazovanju, pomoć pri pronalasku 

zaposlenja, unapređenje vlastitih vještina, zatim osim navedenih „pomoći“ probacijske službe 

kontroliraju poštivanja obveza i zabrana poput: javljanje sudu, tužiteljstvu i drugim organima 

u predviđeno vrijeme, obavijest o promjeni adrese prebivališta i boravišta, obavijest o namjeri 

putovanja ili promjeni radnog mjesta, zabrana posjećivanja određenih mjesta i osoba, zabrana 

upravljanja motornim vozilima, kao i sve druge zabrane i ograničenja predviđenih zakonom i 

podzakonskim aktima. Glavni problem u Bosni i Hercegovini vezano za izricanje alternativnih 

kaznenih sankcija jeste percepcija javnosti koja smatra da se osuđenici osuđeni za neko kazneno 

djelo i prema kojima je izrečena alternativna kaznena sankcija „puštaju na slobodu“ i da su to 

kazne za povlaštene slojeve u društvu. Ovakvo stajalište javnosti, iako je sa stručne strane 

neprihvatljivo, u praksi je donekle i opravdano iz razloga što nakon izricanja neke od 

alternativnih kaznenih sankcija osuđenici su prepušteni sami sebi zbog toga što nema 

adekvatnog nadzora i kontrole od strane državnih vlasti. Probacijske službe mehanizmi su 

kojima se smanjuje broj zatvorenika u zatvorskim ustanovama, a samim time se smanjuju 

proračunska sredstva namijenjena za izvršenje kaznenih sankcija, a koja bi se mogla usmjeriti 

na jačanje drugih segmenata izvršenja kaznenih sankcija. I danas nam penološka praksa 

pokazuje da u ukupnom broju kazne zatvora veliki procenat zauzimaju kazne zatvora do jedne 

godine, a unutar tog vremena se ne može provesti adekvatan penološki tretman te shodno tome 

zatvorenici provode vrijeme iza rešetaka bez ikakvog napretka te su samim tim te kazne 

najmanje efikasne i korisne u pedagoškom smislu. Smanjenje zatvorske populacije bi 

uvođenjem probacijske službe doprinijelo velikim uštedama u Bosni i Hercegovini gdje 

europska penološka praksa koja primjenjuje probaciju zaključuje da je ista i do dvadeset puta 

jeftinija od zatvorskih sustava. Probacijske službe, odnosno uspostava sustava probacije unutar 

sustava za izvršenje kaznenih sankcija u Bosni i Hercegovini, imperativ su ukoliko se izvršenje 
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kaznenih sankcija želi osuvremeniti te približiti europskoj penološkoj praksi i europskim 

pravnim standardima na polju izvršenje kaznenih sankcija. U Bosni i Hercegovini probacijske 

službe bi se trebale organizirati sukladno današnjem ustavnom uređenju. 

3. ZAKLJUČAK 

Rad za opće dobro na slobodi, kao jedna od alternativnih kaznenih sankcija koje se 

primjenjuju u kazneno-pravnom sustavu u Bosni i Hercegovini, sankcija je koja je propisana 

zakonskim normama te je stvoren temelj za dalji razvoj i širu primjenu. Rad za opće dobro na 

slobodi kao alternativna kaznena sankcija koje je propisana u kaznenom zakonodavstvu Bosne 

i Hercegovine nije dovoljno zastupljena u sustavu izvršenja kaznenih sankcija. Primjena 

alternativne kaznene sankcije rad za opće dobro na slobodi znatno je povoljnija za osuđenika, 

a ujedno podrazumijeva i uštede u proračunskim sredstvima te je samim tim povoljnija za 

cjelokupnu društvenu zajednicu. U bliskoj budućnosti potrebno je učiniti dodatne napore kako 

bi se reformom postojeće zakonske legislative ujednačili zakonski propisi između različitih 

nivoa vlasti u Bosni i Hercegovini. Pozitivni primjeri država u okruženju i šire u mnogome 

mogu pomoći Bosni i Hercegovini kako bi se ova alternativna kaznena sankcija što češće 

primjenjivala. Primjenom ove alternativne kaznene sankcije smanjuje se pritisak na zatvorski 

sustav u Bosni i Hercegovini, a ujedno se smanjuju i materijalni troškovi vezani za izvršenje 

kaznenih sankcija. Nakon uvođenja alternativnih kaznenih sankcija u kaznena zakonodavstva 

u Bosni i Hercegovini, dolazi do „pokušaja“ primjene alternativnih kaznenih sankcija u praksi 

od strane nadležnih institucija zaduženih za poslove pravosuđa odnosno stvaranje adekvatnog 

podzakonskog okvira kako bi se iste mogle primjenjivati nakon izricanja ovih sankcija od strane 

nadležnih sudova. Zakonska regulativa kojom su propisane alternativne kazne sankcije u Bosni 

i Hercegovini nalazi se u Kaznenom zakonu Bosne i Hercegovine, Kaznenom zakonu 

Federacije Bosne i Hercegovine, Kaznenom zakoniku Republike Srpske te Kaznenom zakonu 

Brčko Distrikta Bosne i Hercegovine, a koji na približno isti način propisuju uvjete za izricanje 

rada za opće dobro na slobodi. Analizom pobrojanih zakonskih rješenja izvodi se zaključak da 

je za rad za opće dobro na slobodi kao alternativnu kaznenu sankciju potrebno uložiti dodatne 

napore u razvoj i primjenu alternativnih kaznenih sankcija, a samim tim i rada za opće dobro 

na slobodi u Bosni i Hercegovini. Trebao bi se nastaviti s usvajanjem pozitivnih penoloških 

praksi kako susjednih zemalja tako i zemalja Europske unije uz adekvatno prilagođavanje 

ustavnom uređenju Bosne i Hercegovine. Možemo reći da bi se fokus razvijanja alternativnih 

kaznenih sankcija trebao nastaviti osiguranjem kontrole i nadzora nad izvršenjem alternativnih 
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kaznenih sankcija čime bi se kroz određeni period promijenilo mišljenje i percepcija javnosti 

Bosne i Hercegovine koje na alternativne kaznene sankcija gleda kao na izbjegavanje kazne 

zatvora ili kao mogućnost kupovine kazne zatvora, a taj „problem“ bi se mogao riješiti 

osnivanjem probacijskih službi. Drugi značajan korak za unapređenju za primjenu rada za opće 

dobro na slobodi bilo bi donošenje i usvajanje potrebnih podzakonskih akata kojima bi se na 

detaljan način propisali načini izvršenja ove kaznene sankcije. Iako su kantoni, entiteti, državni 

nivo i Brčko Distrikt donijeli pravilnike o izvršavanju rada za opće dobro na slobodi / javnom 

interesu u praksi je potrebno donijeti i niz drugih pratećih provedbenih akata kako bi se rad za 

opće dobro mogao provoditi djelotvornije u praksi. 

 

4. LITERATURA 

KNJIGE I ČLANCI 

1. Burrows R., (2012.) Rad za opće dobro: evropska perspektiva, Komparativna analiza 

zakonskih okvira i primjene rada za opće dobro u pojedinim evropskim zemljama sa 

preporukama najboljih praksi, Lucid Linx d.o.o. 

2. Ikanović V., (2015.) „Alternativne sankcije u raskoraku između normativnog i stvarnog“, 

Godišnjak Fakulteta pravnih nauka, Godina 5, Broj 5, Banja Luka, 2015. 

3. Konstantinović Vilić S., Kostić M., (2011.) Sistem izvršenja krivičnih sankcija i penalni 

tretman u Srbiji, Centar za publikacije Pravnog fakulteta, Niš. 

4. Nikolić-Ristanović V., Vučković N., (2015.) „Stavovi građana i stručnjaka o alternativnim 

sankcijama i restorativnoj pravdi“, Fondacija Centar za demokratiju, Kraljice Natalije 70, 

112704 Beograd, Beograd 2015. 

5. Soković, S., (2011.) „Nova penologija – karakteristike i perspektive“., Pravni život, br. 9. 

6. Spasojević A., Janković D., Kovačević N., (2018.) Podrška primeni alternativnih sankcija i 

mera u Srbiji, Izvještaj i preporuke, Mreža odbora za ljudska prava u Srbiji, CHRIS, Niš. 

7. Standardna minimalna pravila Ujedinjenih nacija za mere alternativne institucionalnom 

tretmanu, Prava deteta i maloletničko pravosuđe, odabrani međunarodni instrumetni, Centar 

za prava deteta – Beograd 

8. Tot B. „Alternativa kazni zatvora – rad za opće dobro na slobodi“, Policija i Sigurnost, broj 

1-2/07. 

9. Vasiljević-Prodanović, D., (2011.) „Teorije kažnjavanja i njihove penološke amplikacije.“ 

Specijalna edukacija i rehabilitacija, vol. 10 , br. 3., 2011. godina, str. 509 – 525. 



Sveučilište/Univerzitet “VITEZ”   Zbornik radova 

PRAVNI FAKULTET  Broj 9, 2023. godina 

 

 
 

  60 

ZAKONI 

 

10. Kazneni zakon Bosne i Hercegovine („Službeni glasnik BiH“ broj 3/03, 32/03, 37/03, 

54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 8/10, 47/14, 22/15, 40/15 i 35/18) 

11. Kazneni zakon Brčko distrikta BiH („Sl. glasnik BD BiH“, br. 33/13, 26/16, 13/17 i 50/18) 

12. Kazneni zakon Federacije Bosne i Hercegovine („Službene novine Federacije BiH“, br. 

36/03, 37/03, 21/04, 69/04, 18/05, 42/10, 42/11, 59/14, 76/14 i 46/16) 

 



Sveučilište/Univerzitet “VITEZ”   Zbornik radova 

PRAVNI FAKULTET  Broj 9, 2023. godina 

 

 
 

  61 

A SOCIOLOGICAL STUDY ON CYBERBULLYING IN 

MODERN ERA 

 

Varsha T. Varshakumar 

Saveetha School of Law 

Saveetha Institute of Medical and Technical Sciences 

varsha15052004@gmail.com  

ORCID ID:  

UDK 004.738.5:316.624 

Pregledni naučni rad 

Primljeno: 30. 9. 2023. godine 

Odobreno: 13. 11. 2023. godine 

Abstract 

The method involved with utilizing the web, mobile phones, or different gadgets for 

sending or posting messages or pictures expected to hurt or humiliate someone else is known 

as cyberbullying. The most widely recognized wellsprings of cyberbullying are web-based 

media destinations, for example, Facebook, Instagram, Snapchat, and Twitter, and texting 

administrations like WhatsApp, SMS, and email. Weakness rose with web use: 22.4% of 

respondents (matured 13–18 years) who utilized the web for longer than 3 hours daily were 

powerless against web-based tormenting, while up to 28% of respondents who utilized the web 

for over 4 hours daily confronted cyberbullying, finished up the review named 'Online Study 

and Internet Addiction'. Directing centered programs for preparing educators, and meetings 

with students on web security and rules of the school educational plan could be successful. 

Existing digital laws ought to be reexamined for security issues, and entryways, where digital 

wrongdoing can be accounted for. 

Keywords: Cyberbullying, modern menace, cyberstalking, social media, digital devices, 

technology. 

 

INTRODUCTION 

Cyberbullying is characterized as provocation through computerized gadgets like PCs, 

cell phones, and tablets. It can likewise happen over web-based media, in talk rooms, and on 

gaming platforms. In a single year, cyberbullying of Indian women and teens increased by 36%, 

whereas, in the meantime, the conviction rate tumbled to 25% from 40%. The weakness of 

youth rose with web utilization. A new report has demonstrated that teens between 13 and 18 

with over 3 hours of web access each day are prone to cyberbullying, while teens with over 4 
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hours of web access each day have confronted cyberbullying. Many studies have revealed that 

harassment is regularly viewed as a method for remaining in power. Certain individuals 

likewise might need to acquire notoriety or feel incredible by harming or manhandling others. 

Individual feelings of spite are an integral justification for web-based harassment, said Karnika 

Seth, a digital law expert who has been preparing law authorization groups in India for two 

decades. The web takes into consideration a tremendous association with outsiders, yet this isn't 

quite the same as genuine life. The study recommended a mission to make mindfulness about 

cyberbullying among youngsters and youths. First, trust the survivors, second, make places of 

refuge, and third, educate the public. Both the person in question and the denounced should be 

advised. The denounced may have been a casualty once. When bullying happens online, it can 

feel as if you’re being attacked everywhere, even inside your own home. It can seem like there 

is no escape. The effects can last a long time and affect a person in many ways: mentally – 

feeling upset, embarrassed, stupid, even afraid or angry, emotionally – feeling ashamed or 

losing interest in the things you love, physically – tired (loss of sleep) or experiencing 

symptoms like stomach aches and headaches The feeling of being laughed at or harassed by 

others can prevent people from speaking up or trying to deal with the problem. In extreme cases, 

cyberbullying can even lead to people taking their own lives. Cyberbullying can affect us in 

many ways. But these can be overcome and people can regain their confidence and health. 

Cyberbullying takes place across virtually every social media platform. Facebook, with its 2.8 

billion active users, was unsurprisingly the most commonly used social media network by 

bullies in past years (though many teens are nowadays gravitating toward other platforms, such 

as Instagram and Snapchat). The age requirement for Facebook is 13, but there were over 7.5 

million users below that age back in 2011. One can only imagine how much that number has 

swelled in the past decade. The age restrictions on these social media platforms are rarely 

enforced. Many argue that young children are not socially or emotionally mature enough to 

appreciate the consequences of what they post online or send to others via private messages, 

but there are also plenty of parents who are largely unconcerned about their kids' use of such 

sites. 

OBJECTIVE 

The objectives of the study are: 

●       To analyse the serious issue of cyberbullying 

●       To give appropriate solutions to prevent cyberbullying. 



Sveučilište/Univerzitet “VITEZ”   Zbornik radova 

PRAVNI FAKULTET  Broj 9, 2023. godina 

 

 
 

  63 

REVIEW OF LITERATURE 

            Pera and Fernando (2021) (Matesanz et al. 2011) analysed the serious issue of 

cyberbullying. They collected data from various secondary sources available online. They 

found that cyberbullying is a global modern occurrence that humans cannot avoid completely, 

but can obstruct. They concluded that natural language processing techniques and supervised 

machine learning to detect cyberbullying accurately along with the categories associated with 

it as a solution. Rhea Maheshwari (2020) (Yoon 2020) discussed the serious issue of 

cyberbullying. The author collected their primary data through communicating with experts and 

scholars. They found that in one year alone, cyberbullying of Indian women and adolescents 

increased by 36%. The author concluded that a campaign to create awareness about 

cyberbullying among children and adolescents could be helpful. The author also said that both 

the victim and the accused need to be counselled. Hannah Beghin (2020) (Yoon 2020; Özbey 

and Başdaş 2020) examined cyberbullying. The author gathered information from different 

secondary sources accessible on the web. They discovered that cyberbullying tends to be spread 

among individuals who approach innovation. Because of the simple availability of innovation, 

numerous adolescents are deciding to be a danger on the web. The author concluded that 

cyberbullying as a whole influences younger students. To reduce the scope of cyberbullying, 

schools ought to celebrate and uphold different student backgrounds, and students ought to be 

educated about to how to be caring while communicating with others on the web. Colette 

Langos (2015) (Langos 2015) analysed the serious issue of cyberbullying. The author collected 

data from various secondary sources available online. They tracked down an unmistakable 

qualification among immediate and backhanded cyberbullying and a model meaning of 

cyberbullying is advertised. The author concluded that the elements of intention and aggression 

are intrinsically linked and represent fundamental aspects of cyberbullying. Pietro et al. (2018) 

(Roberto and Pietro 2018) discussed the issue of cyberbullying. They collected data from 

various secondary data available online. The authors found that cyberbullying was considered 

a breed for new onset of psychological symptoms, the somatic manifestation of unclear 

etiology, or a drop in academic execution. The authors concluded that a strong case can be made 

for introducing screening questions about children’s online lives into the general pediatric visit, 

including queries about excessive video game use and cyberbullying. Drishti Sharma et al. 

(2017) (Sharma et al. 2017) analysed the serious issue of cyberbullying. They collected data 

from various secondary data available online. The authors found that due to increasing internet 

and mobile penetration, children in India are at risk of cyberbullying. They concluded that 

https://paperpile.com/c/RIi9eC/b2tM
https://paperpile.com/c/RIi9eC/b2tM+sqGL
https://paperpile.com/c/RIi9eC/b2tM+sqGL
https://paperpile.com/c/RIi9eC/WG33
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interwoven modes of bullying, along with the safe use of technology, need to be understood. 

Mahanta and khataniar (2013) (Deka 2013) discussed the issue of cyberbullying. They collected 

data from various secondary data available online. The authors found that cyberbullying is a 

new form of violence that takes place in the virtual environment and has become a serious 

matter of concern for parents, teachers as well as researchers. They concluded that school 

counselors and psychiatrists need to play an active role in devising individualized intervention 

strategies that target cyber bullies and cyber victims alike. Shivika Agarwal (2020) (John et al. 

2020) analysed the serious issue of cyberbullying. They collected data from various secondary 

data available online. The author found the psychological, emotional, economic, and social 

effects are often undermined. The author concluded that the major change that can be brought 

into society is through proper education where values like positive self-image and respecting 

others should be taught at a young, impressionable age. Ayushi khare (2021) (Khan et al. 2021) 

discussed the issue of cyberbullying. The author collected their primary data through 

communicating with experts and scholars. The author found that cyberbullying is a behaviour 

on the internet, aimed toward scaring, angering, or shaming targeted people. The author 

concluded that if facing cyber stalking, abusive comments, and consistent aggressive posts, the 

user should seek help from the police, know the social platforms and cautiously consent to their 

terms of utilization, and participate in friendly posts of communication only when the 

personality of associated individuals is known.    

METHODOLOGY 

 The author used an empirical method with a convenient sample method to do this non-

doctrinal study. Primary sources such as questionnaires and surveys were used for this research. 

Secondary sources such as books, articles, and journals were referred for the study. The 

independent variables used in this research were age, gender, marital status, education level, 

employment, and monthly income. The dependent variables are: Are you aware of the term 

‘cyberbullying’? Do you agree that the government has undertaken any steps to prevent this 

cyberbullying? Which gender was mostly affected by cyberbullying? How can cyberbullying 

be prevented? Please rate the number of days of cyberbullying on a scale. The statistical data 

used by the researcher are shown in a graphical representation. The sample size is 211 people 

and the sampling method used is convenient sampling. 

 

 

https://paperpile.com/c/RIi9eC/KL9K
https://paperpile.com/c/RIi9eC/JhxW
https://paperpile.com/c/RIi9eC/JhxW
https://paperpile.com/c/RIi9eC/r9D5
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DATA ANALYSIS: 

 

FIGURE 1 

 

 

 

LEGEND 1: The figure represents 

the age and the question “Are you 

aware of the term ‘cyberbullying’”? 

 

 

 

 

 

FIGURE 2 

 

 

LEGEND 2: The figure represents 

the age and the question “Do you 

agree that the government has 

undertaken any steps to prevent 

cyberbullying?”. 
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FIGURE 3 

 

 

 

 

LEGEND 3: The figure represents the 

age and the gender which was mostly 

affected by cyberbullying. 

 

 

 

 

 

FIGURE 4 

 

 

 

LEGEND 4: The figure represents the 

age and the methods of preventing 

cyberbullying. 
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FIGURE 5 

 

 

 

LEGEND 5: The figure represents 

the age and the number of days of 

cyberbullying. 

 

 

 

 

FIGURE 6 

 

 

 

LEGEND 6: The figure represents the 

educational qualifications and the 

question “Are you aware of the term 

‘cyberbullying’?” 
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FIGURE 7 

 

 

 

LEGEND 7: The graph represents 

the educational qualifications and the 

question “Do you agree that the 

government has undertaken any steps 

to prevent cyberbullying?” 

 

 

 

 

 

 

FIGURE 8 

 

 

LEGEND 8: The figure represents 

the educational qualifications and 

the gender which was mostly 

affected by cyberbullying. 
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FIGURE 9 

 

 

 

LEGEND 9: The figure represents 

educational qualifications and the 

methods of preventing 

cyberbullying. 

 

 

 

FIGURE 10 

 

 

LEGEND 10: The figure 

represents the educational 

qualifications and the number of 

days of cyberbullying. 

 

 

 

RESULT 

Figure 1 represents the age and the question “Are you aware of the term ‘cyberbullying’”. 

In the age group of 19-25, 32.77% said that they were not aware of this term and 17.87 % said 

that they were aware of the term of cyberbullying. Figure 2 represents the age and the question 

“Do you agree that the government has undertaken any steps to prevent cyberbullying?”. In the 

age group of 19-25, 27.66% have said that they have a neutral opinion. Figure 3 represents the 
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age and gender which was mostly affected by cyberbullying. In the age group of 19-25, 50.21% 

said that women were affected more. Figure 4 represents the age and the methods of preventing 

cyberbullying. In the age group of 19-25, 32.34% said that cyberbullying can be prevented by 

imposing strict rules. Figure 5 represents the age and the number of days of cyberbullying rated 

on a scale. In the age group of 19-25, 40.43% answered the number 10. Figure 6 represents the 

educational qualifications and the question “Are you aware of the term ‘cyberbullying’? In the 

group of respondents with secondary education, 23.83% said that they were aware of this term 

and 22.55% said that they were not aware of the term of cyberbullying. Figure 7 represents the 

educational qualifications and the question “Do you agree that the government has undertaken 

any steps to prevent cyberbullying?”. In the group of respondents with educational 

qualifications from Undergraduate 27.66% said that they have a neutral opinion. Figure 8 

represents the educational qualifications and the gender which was mostly affected by 

cyberbullying. In the group of respondents with secondary education, 46.38% said that women 

were affected more. Figure 9 represents the educational qualifications and the methods of 

preventing cyberbullying. In the group of respondents with UG, 27.23% said that cyberbullying 

can be prevented by imposing strict rules. Figure 10 represents the educational qualifications 

and the number of days of cyberbullying. In the group of respondents with secondary education, 

40.43% answered the number 10. 

 

DISCUSSION 

Figure 1 represents the age and the question “Are you aware of the term ‘cyberbullying’”. 

In the age group of 19-25, 32.77% said that they were not aware of this term and 17.87 % said 

that they were aware of the term of cyberbullying. The majority of respondents were aware of 

this term. Cyberbullying is nothing but sexual harassment online. Figure 2 represents the age 

and the question “Do you agree that the government has undertaken any steps to prevent 

cyberbullying?”. In the age group of 19-25, 27.66% have said that they have a neutral opinion. 

The government has taken steps to prevent cyberbullying. Figure 3 represents the age and 

gender which was mostly affected by cyberbullying. In the age group of 19-25, 50.21% said 

that women were affected more. Women are largely more affected by cyberbullying. Figure 4 

represents the age and the methods of preventing cyberbullying. In the age group of 19-25, 

32.34% said that cyberbullying can be prevented by imposing strict rules. Many rules have been 

implemented. Figure 5 represents the age and the number of days of cyberbullying rated on a 
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scale. In the age group of 19-25, 40.43% answered the number 10. Figure 6 represents the 

educational qualifications and the question “Are you aware of the term ‘cyberbullying’? In the 

group of respondents with secondary education, 23.83% said that they were aware of this term 

and 22.55% said that they were not aware of the term of cyberbullying. Figure 7 represents the 

educational qualifications and the question “Do you agree that the government has undertaken 

any steps to prevent cyberbullying?”. In the group of respondents with educational 

qualifications from Undergraduate, 27.66% said that they have a neutral opinion. Figure 8 

represents the educational qualifications and the gender which was mostly affected by 

cyberbullying. In the group of respondents with secondary education, 46.38% said that women 

were affected more. Figure 9 represents the educational qualifications and the methods of 

preventing cyberbullying. In the group of respondents with UG, 27.23% said that cyberbullying 

can be prevented by imposing strict rules. Figure 10 represents the educational qualifications 

and the number of days of cyberbullying. In the group of respondents with secondary education, 

40.43% answered the number 10. 

LIMITATIONS 

One of the major limitations of the study is the sample frame. There is a major constraint 

in the sample frame as it is limited to a small area. Thus, it is difficult to extrapolate it to a larger 

population. Another limitation is the sample size of 211 people which cannot be used to assume 

the thinking of the entire population in a particular country, state, or city. The physical factors 

have a larger impact, thus, limiting the study. 

CONCLUSION 

 In conclusion, cyberbullying has very damaging consequences for individuals. It disrupts 

the school life of students, may cause emotional damage, and may have fatal consequences. 

Though technology has brought new opportunities for students and teenagers, everyone must 

learn to use it responsibly. Being a bully on the internet is a sign of a lack of confidence and 

fragility. Policies should also be put in place to ensure that technology is used properly. As the 

famous saying goes “prevention is better than cure”, school management should put in ways of 

identifying, preventing, and responding to cyber crimes in school. Parents should also be liable 

for protecting their children. Teenagers, on the other hand, should take the measures necessary 

to prevent cyber crimes and cyberbullying. 
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Abstract 

 

The aim of the paper is the evolution of evidence collection in European criminal law 

in the light of the establishment of the European production order. This evolution will be 

presented in the context of the development of the principle of mutual recognition of judicial 

decisions. It will be crucial to determine whether the legislative basis indicated in the 

justification and preamble – Art. 82 para 1 TFEU – will be actually implemented through the 

provisions of the Regulation 2023/1543 on European Production Orders and European 

Preservation Orders for electronic evidence in criminal proceedings and for the execution of 

custodial sentences following criminal proceedings. The considerations will be carried out 

taking into account the differences between the draft regulation and its final content introduced 

on July 12, 2023. An attempt will be made to answer the question of whether the regulation is 

consistent with the assumptions adopted at the European Council meeting in Tampere, and the 

feasibility of establishing a European production order will be considered. 

Keywords:  E-Evidence, evolution, European criminal law, European production order, mutual 

recognition. 

 

1. INTRODUCTION 

Currently, the transfer of electronic evidence in criminal proceedings within the 

European Union is governed by the provisions of the European Investigation Order Directive. 

It should be noted that these provisions are very broad in nature, extensive procedural activities 

mailto:sarkowicz.justyna@gmail.com
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are conducted on their basis. The justification for the legislative process of the European 

Investigation Order is Article 82 para 1 of the Treaty on the Functioning of the European 

Union1. The mutual recognition of judicial decisions is the cornerstone of the process of 

gathering evidence in criminal proceedings. The European Investigation Order was initiated by 

the Stockholm Programme, and adopted by the European Council on 10–11 December 2009. 

The European Council recognized that a comprehensive system for obtaining evidence in 

cross-border cases should be pursued, based on mutual recognition. The European Council 

noted that the instruments currently in force in this field create a fragmented system and that a 

new approach is needed, based on mutual recognition but also bearing in mind the flexibility 

of the traditional system of mutual legal assistance. The above clearly shows that the 

development of the field of EU criminal law, including the process of collecting electronic 

evidence, should be directed towards a particular emphasis on mutual recognition of judicial 

decisions.  

In the further part of the paper, the process of European evidence gathering will be 

discussed from an evolutionary perspective, with particular emphasis on electronic evidence. 

The summary will provide an answer to the question of whether the regulation on the collection 

of electronic evidence implements the mutual recognition of judicial decisions. The 

considerations will be carried out taking into account the differences between the draft 

regulation and its final content introduced on July 12, 2023. 

 

 2. EVOLUTION OF THE PROCESS OF COLLECTING EVIDENCE 

IN EUROPEAN CRIMINAL PROCEEDINGS IN THE LIGHT OF 

THE MUTUAL RECOGNITION OF JUDICIAL DECISIONS 

The need to create uniform instruments of cooperation in criminal matters in the 

European Union has been signaled from the beginning of its operation. The development of 

cooperation in this segment took place along with the ongoing integration process and in 

parallel with the work carried out by the Council of Europe2. This resulted in the establishment 

of a common area of freedom, security, and justice under the Treaty on European Union3. This 

 
1 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26.10.2012. 
2 S. R. Buczma, R. Kierzynka, Europejski nakaz dochodzeniowy. Nowy model współpracy w sprawach karnych 

w Unii Europejskiej, Warszawa 2018, pp. 43.  
3 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26 October 2012.  
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treaty incorporated the existing forms of cooperation in the field of foreign policy and external 

and internal security into the EU policy4. Ensuring internal security is therefore one of the 

fundamental objectives of European integration in the context of creating an area of freedom, 

security, and justice within the territory of the European Union5. Detailed regulations 

concerning this part of the Union's internal policy are contained in Title V of Part Three of the 

Treaty on the Functioning of the European Union (TFEU)6. Pursuant to Article 67 para 3 

TFEU, The Union shall endeavor to ensure a high level of security through measures to prevent 

and combat crime, racism, and xenophobia, and through measures for the coordination and 

cooperation of police and judicial authorities and other relevant authorities, and through 

mutual recognition judgments in criminal matters and, where necessary, by approximating 

criminal laws7. However, in Art. 82 para 1 lit. A, TFEU states: "Judicial cooperation in 

criminal matters in the Union is based on the principle of mutual recognition of judgments and 

judicial decisions and includes the approximation of the laws and regulations of the Member 

States (...) The European Parliament and the Council (...) adopt measures aimed at aim (...) to 

establish rules and procedures to ensure that all forms of judgments and judicial decisions are 

recognized throughout the Union”8.  

The need to facilitate the process of collecting evidence in cross-border cases and 

actions to enable the admissibility of such materials in court was also emphasized in other 

documents issued by the European Union authorities9.  

In October 1999, the Tampere European Council set out mutual recognition as the 

cornerstone of judicial cooperation and concluded that enhanced mutual recognition of judicial 

decisions and judgments and the necessary approximation of legislation would facilitate 

cooperation between authorities and the judicial protection of individual rights10. At that time, 

reference was also made to the stage of the preparatory proceedings, indicating that the above 

 
4 A. Gajda, Polityka bezpieczeństwa wewnętrznego Unii Europejskiej, „Studia z Polityki Publicznej” 2015/3, pp. 

36–37.  
5 I. Kawka, Kompetencje Unii Europejskiej i państw członkowskich w dziedzinie bezpieczeństwa wewnętrznego, 

„Annales Universitatis Paedagogicae Cracoviensis” Studia Politologica VII. Bezpieczeństwo wewnętrzne państwa 

2012/119, pp. 45.  
6 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26.10.2012. 
7 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26.10.2012. 
8 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26.10.2012. 
9 A. Król, Europejski nakaz dochodzeniowy jako kompleksowy instrument współpracy w sprawach karnych Unii 

Europejskiej, „Rocznik Administracji Publicznej” 2019/5, pp. 125-146. 
10 Session of the European Council on 15-16 October 1999 in Tampere, Presidency Conclusions, online: 

https://www.consilium.europa.eu/media/21059/tampere-european council-presidency-conclusions.pdf, access: 

1 April 2019. 
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principle should be also applied to orders issued at this stage of criminal proceedings, especially 

in cases that would allow the authorities to quickly secure evidence and seize movable property. 

In addition, it was considered that evidence collected in line with the law of one Member State 

by its competent authorities should be admissible in proceedings before the court of another 

Member State, of course, taking into account the standards applicable in that particular 

country11. The provisions of the Action Program for the Implementation of the Principle of 

Mutual Recognition of Judicial Decisions in Criminal Matters12 state that the main purpose of 

orders to assist in the obtaining of evidence is to ensure its admissibility, prevent the removal 

of evidence and facilitate the entry of search or seizure evidence into criminal proceedings13.  

Five years after the Tampere European Council, the time has come for a new agenda to 

enable the Union to build on its achievements and successfully meet the new challenges it has 

faced. To this end, the European Council adopted a multi-annual program to be called the 

"Hague Programme"14. The aim of the Hague Program was to strengthen the common potential 

of the Union and its Member States, i.e. the continuation of mutual recognition in criminal 

matters15. A complex program of measures to implement the principle of mutual recognition 

of judicial decisions in criminal matters was developed, which covered judicial decisions at all 

stages of criminal procedures or otherwise relevant to such procedures, such as gathering 

evidence16. The continuation of the mutual recognition program as the cornerstone of judicial 

cooperation means developing common standards for procedural rights in criminal 

proceedings. It was indicated that the Council should adopt a framework decision on the 

European Evidence Warrant by the end of 200517. 

The next document worth mentioning is the Communication from the Commission to 

the European Parliament and the Council "An area of freedom, security and justice serving the 

citizen", which provides for the creation of a system for obtaining evidence in cross-border 

 
11 Session of the European Council on 15-16 October 1999 in Tampere, Presidency Conclusions, online: 

https://www.consilium.europa.eu/media/21059/tampere-european council-presidency-conclusions.pdf, access: 1 

April 2019. 
12 Programme of measures to implement the principle of mutual recognition of decisions in criminal matters, OJ 

C 12, 15 January 2001, p. 10–22; S. R. Buczma, R. Kierzynka, Europejski nakaz dochodzeniowy..., pp. 146. 
13 A. Król, Europejski nakaz dochodzeniowy…, pp. 125-146. 
14 The Hague Programme: strengthening freedom, security and justice in the European Union, OJ EU 2005 C 53.  
15 The Hague Programme: strengthening freedom, security and justice in the European Union, OJ. EU 2005 C 53. 
16 Official Journal of the European Communities, C 12, 15 January 2001.  
17 Proposal for a Council Framework Decision on the European Evidence Warrant for obtaining objects, documents 

and data for use in proceedings in criminal matters, COM (2003) 688, Brussels, 14 November 2003.  
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cases18. It was then indicated that this would require replacing the existing solutions with a 

single instrument that would be automatically recognized and applied throughout the European 

Union. Such a solution could encourage Member States to cooperate immediately. The 

Communication underlined that the new measure would introduce deadlines for its 

implementation and limited grounds for refusal. Such a tool could also lay down rules related 

to the categories of digital evidence and videoconferencing, or minimum rules to facilitate 

cross-admissibility of evidence between Member States, including the area of scientific 

evidence19.  

In the Green Paper on Member States' sharing of evidence in criminal matters and 

ensuring its admissibility of 11 November 2009, the European Commission underlined that 

one of the objectives of the EU is to maintain and develop an area of freedom, security, and 

justice, in particular by facilitating and improving judicial cooperation in criminal matters 

between Member States20. It concluded that differences in the judicial systems of the Member 

States should not impede the administration of justice in the light of cross-border crime, 

therefore it is of particular importance to develop effective cooperation in matters related to 

the obtaining of evidence21.  

Until Directive 2014/41/EU of the European Parliament and the Council on the 

European Investigation Order in criminal matters was issued, judicial cooperation between 

Member States in such cases was based on two types of legal instruments22.  

The first type consisted of tools based on mutual assistance, including the regulations 

of the European Convention on Mutual Assistance in Criminal Matters23, the Schengen 

Agreement24, and the Convention on Mutual Assistance in Criminal Matters25 with its Protocol. 

 
18 Communication from the Commission to the European Parliament and the Council – An area of freedom, 

security, and justice serving the citizen, COM (2009) 262 final, Brussels, 10 June 2009. 
19 A. Król, Europejski nakaz dochodzeniowy…, pp. 125-146.  
20 Green Paper on obtaining evidence in criminal matters from one Member State to another and securing its 

admissibility, COM(2009) 624 final, Brussels, 11 November 2009. 
21 Green Paper on obtaining evidence in criminal matters from one Member State to another and securing its 

admissibility, COM(2009) 624 final, Brussels, 11 November 2009. 
22 A. Król, Europejski nakaz dochodzeniowy…, pp. 125-146. 
23 European Convention on Mutual Assistance in Criminal Matters of 20 April 1959, OJ of 1999 No. 76, item 854 

as amended.  
24 The Schengen acquis – Convention implementing the Schengen Agreement of 14 June 1985 between the 

Governments of the States of the Benelux Economic Union, the Federal Republic of Germany, and the French 

Republic on the gradual abolition of checks at their common borders, OJ L 239, 22 September 2000, pp. 19–62.  
25 Convention established by the Council in accordance with Article 34 of the Treaty on European Union, on 

Mutual Assistance in Criminal Matters between the Member States of the European Union, OJ C 197, 

12 July 2000, pp. 3–23.  
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They include general rules for this type of legal aid and rules for specific forms, such as the 

interception of information in telecommunication networks or the use of videoconferencing 

systems26. MLA requests based on these regulations were, in principle, transmitted directly 

between the issuing authority and the executing authority. The requested party (authority of the 

state to which legal assistance was requested) should meet the formal requirements indicated 

by the requesting party (the authority requesting legal assistance) that ensure the admissibility 

of the evidence obtained in the trial unless the law of the party precludes it. The described 

measures do not provide for the obligation to use a standard form in the case of a request for 

assistance in obtaining evidence located in another country, and furthermore, they do not 

specify the time limit for providing such assistance by the requested party27.  

The second category of means of gathering evidence in criminal cases were tools based 

on mutual recognition.  

The first instrument applying the mechanism of mutual recognition to the law of 

evidence was the Framework Decision of 22 July 2003 on the enforcement in the European 

Union of orders freezing property and evidence (hereinafter referred to as the Framework 

Decision on Freezing Orders)28. It follows from the very title of that act that the scope of 

application of the measure has been limited solely to the temporary protection of evidence 

against its destruction, transformation, displacement, or disposal. Provisions on freezing may 

apply to any evidence admissible in criminal proceedings. The transfer of secured evidence 

takes place based on an application for funds, which is submitted under mutual legal assistance 

or the European Evidence Warrant. Thus, the mere preservation of evidence does not mean that 

it is transferred to the state that issued the freezing order. It requires a traditional legal aid 

procedure or another mutual recognition instrument29.  

Another instrument was the European Evidence Warrant (hereinafter referred to as the 

EEW or Evidence Warrant), which was the second step in the process of introducing mutual 

recognition into the law of evidence30. At this point, it should be noted that from the beginning 

 
26 S. R. Buczma, R. Kierzynka, Europejski nakaz dochodzeniowy..., pp. 147–148. 
27 A. Król, Europejski nakaz dochodzeniowy…, pp. 125-146. 
28 OJ L 196, 2 August 2003, pp. 45–55. 
29 A. Lach, Zabezpieczenie dowodów i mienia na terytorium Unii Europejskiej in: Zwalczanie przestępczości w 

Unii Europejskiej. Współpraca sądowa i policyjna w sprawach karnych, red. A. Górski, A. Sakowicz, Warszawa 

2006, pp. 391. 
30 It should be noted, however, that the first provisions on cooperation in the field of evidence, adopted as part of 

the implementation of mutual recognition, were included in the framework decision of 25 September 2001 on the 

European arrest warrant and the surrender procedure between EU Member States (Official Journal of the EU L 
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of work on the EEW, it was not treated as the last step crowning the whole process31. The 

Framework Decision on the European Evidence Warrant for objects, documents, and data to 

be used in criminal proceedings was adopted on 18 December 2008 and was implemented by 

Member States on 19 January 201132. An EEW is a judicial decision issued by an authority of 

the issuing state in order to obtain from another Member State (executing state) objects, data, 

and documents for use not only in criminal but also in administrative proceedings in relation 

to criminal offences. The Evidence Warrant could be issued in order to obtain objects, 

documents, or data that were in the possession of the executing authority before it was issued. 

Thus, the subject of the EEW could not be a request, for example, to hear a witness. However, 

if the person was interviewed in the executing State, it could be ordered to forward the record 

of the interview. The EEW could not be issued not only for the purposes of interrogation but 

also for forensic examination or collection of biological material directly from the body (e.g. 

DNA samples or fingerprints), obtaining information in real-time, e.g. analyzing existing data, 

objects, or documents and obtaining data on telecommunications connections. The EEW 

Framework Decision did not replace existing legal instruments on mutual assistance in 

criminal matters. Even when all requested items fall within the scope of the EEW, the issuing 

authority could refrain from issuing the EEW and resort to the traditional form of assistance 

if it considered that it would facilitate cooperation with the executing State33.  

Any subsequent transfer of evidence between the relevant Member States was 

regulated by the principle of mutual assistance or the Framework Decision on the European 

Evidence Warrant. The EEW was issued in the form of a standard document and then 

translated into the official language of the executing State. Issuing authorities were required 

 
190 of June 18, 2002). According to it, at the request of the issuing judicial authority or on its own initiative, the 

executing judicial authority, in accordance with its national law, seizes and transfers property that may be needed 

as evidence.  
31 In the draft EIO Framework Decision announced in 2003, the Commission indicated that the second stage, after 

the Evidence Warrant, would include warrants for evidence that does not exist but is directly available, such as 

interviews, and for evidence that exists but is not directly available without further analysis, e.g. DNA traces. The 

final stage consists in replacing separate instruments with one consolidated measure - cf. Proposal for a Council 

Framework Decision on the European Evidence Warrant for obtaining objects, documents and data for use in 

proceedings in criminal matters, COM (2003) 688 final, pp. 10.  
32 Council Framework Decision 2008/978/JHA of 18 December 2008 on the European evidence warrant for the 

purpose of obtaining objects, documents, and data for use in proceedings in criminal matters, OJ L 350, 

30 December 2008, pp. 72–9.  
33 J. A. E. Vervaele, European evidence warrant. Transnational Judicial Inquiries in the EU, Antwerp–Oxford 

2005; P. De Hert, K. Weis, N. Cloosen, The Framework Decision of 18 December 2008 on the European Evidence 

Warrant for the Purpose of Obtaining Objects, Documents, and Data for Use in Proceedings in Criminal Matters 

– A critical Assessment, “New Journal of European Criminal Law”– Special Edition 2009, pp. 55–78; A. Serzysko, 

Europejski nakaz dowodowy – kwestie implementacyjne, część 1, “Palestra” 2011/3–4, pp. 78 and next. 
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to find, inter alia, that the evidence to which the EEW relates is necessary and proportionate 

to the purposes of the proceedings in which it is issued. Also, in the case of this measure, the 

authorities of the executing State were obliged to meet the formal requirements indicated by 

the authorities of the issuing State, ensuring the admissibility of the evidence obtained in the 

trial. These standards were respected by the executing State as long as they did not conflict 

with the fundamental principles of law in its territory34. The above order was issued in order 

to obtain existing evidence, directly available in the form of objects, documents, or data35, so 

the possibility of obtaining evidence directly available but non-existent, such as interrogating 

a witness or suspect, was excluded from its scope, and also obtaining information in real-time 

(capturing information in the telecommunications network or monitoring bank accounts), 

which, despite direct availability, do not yet exist36, because they have not been properly 

processed37.  

The evidence-gathering system thus consisted of several coexisting instruments that 

were based on different principles, i.e. the principle of mutual assistance and the principle of 

mutual recognition. In the above-mentioned Green Paper on the mutual sharing of evidence by 

Member States in criminal matters, it was noted that such a complex system does not contribute 

to the improvement and effectiveness of the process of obtaining evidence in cross-border 

cases, and may even have a negative impact on it. As a result, it may lead to situations in which 

the most appropriate means will not be used to obtain a specific type of evidence38. The Paper 

postulates the replacement of the existing, fragmented legal framework with a uniform solution 

based on the principle of mutual recognition, covering all types of evidence39, including the 

material directly available but not existing as described above, and material existing but not 

directly available (e.g. obtaining biological material in form of DNA or data analysis)40. The 

European Commission, taking into account all the above-mentioned comments, asked the 

Member States questions regarding the introduction of a single instrument and the position of 

the Member States in this regard. The consultations made it possible to determine that the 

 
34 A. Król, Europejski nakaz dochodzeniowy…, pp. 125–146. 
35 Green Paper on obtaining evidence in criminal matters from one Member State to another and securing its 

admissibility, COM(2009) 624 final, Brussels, 11 November 2009. 
36 Green Paper on obtaining evidence in criminal matters from one Member State to another and securing its 

admissibility, COM(2009) 624 final, Brussels, 11 November 2009. 
37 A. Król, Europejski nakaz dochodzeniowy…, pp. 125–146.  
38 S. R. Buczma, R. Kierzynka, Europejski nakaz dochodzeniowy..., pp. 149. 
39 Green Paper on obtaining evidence in criminal matters from one Member State to another and securing its 

admissibility, COM(2009) 624 final, Brussels, 11 November 2009. 
40 A. Król, Europejski nakaz dochodzeniowy…, pp. 125–146.  
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majority of Member States support the concept of replacing the existing regulations with a 

single instrument, which should be flexible and, at the same time, automatize the procedure41. 

As a result, on the initiative of the Kingdom of Belgium, the Republic of Bulgaria, the 

Republic of Estonia, the Kingdom of Spain, the Republic of Austria, the Republic of Slovenia, 

and the Kingdom of Sweden, a draft instrument on the European Investigation Order was 

drawn up42. Finally, on 3 April 2014, Directive 2014/41/EU of the European Parliament and 

the Council on the European Investigation Order in criminal matters was adopted43.  

In the Stockholm Programme, adopted by the European Council on 10–

11 December 2009, the European Council recognized that a comprehensive system for 

obtaining evidence in cross-border cases based on the principle of mutual recognition should 

be pursued. The European Council noted that the instruments currently in force in this field 

create a fragmented system and that a new approach is needed, based on the principle of 

mutual recognition but also taking into account the flexibility of the traditional system of 

mutual legal assistance. Therefore, the European Council called for the replacement of all 

existing instruments in this field, including Council Framework Decision 2008/978/JHA44, 

with a comprehensive system covering all types of evidence to the greatest extent possible, 

providing for time limits for execution and limiting grounds for refusal as much as possible45.  

Directive 2014/41/EU on the European Investigation Order in Criminal Matters was 

adopted in order to standardize and improve the system of obtaining evidence in cross-border 

cases. In the extensive preamble of this normative act, the principle of mutual recognition of 

judgments and court rulings was quoted first. The rest of the preamble points to the 

incompleteness, fragmentation, and complexity of the existing regulations and the need to 

replace them with a comprehensive system that would cover all types of evidence to the greatest 

extent possible, provide for the deadline for execution, and limit the grounds for refusal as 

much as possible.  

 
41 S. R. Buczma, R. Kierzynka, Europejski nakaz dochodzeniowy..., pp. 154. 
42 Procedure 2010/0817/COD 2 for the adoption of Directive 2014/41/EU, online: https://eur-lex.europa.eu/legal-

content/PL/HIS/?uri=CELEX:32014L0041, access: April 2019.  
43 Directive 2014/41/EU of the European Parliament and the Council of 3 April 2014 regarding the European 

Investigation Order in criminal matters, OJ L 130, 1 May 2014, pp. 1–36.  
44 Council Framework Decision 2008/978/JHA of 18 December 2008 on the European evidence warrant for the 

purpose of obtaining objects, documents and data for use in proceedings in criminal matters, OJ L 350, 

30 December 2008, pp. 72–92.  
45 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the European 

Investigation Order in criminal matters, OJ L 130, 1 May 2014, pp. 1–36.  
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The Directive on the European Investigation Order in Criminal Matters applies to all 

investigative acts, including access to electronic evidence. However, that Directive does not 

contain specific provisions on this type of evidence46. 

Another instrument aimed at improving the cross-border collection of electronic 

evidence is the European Production Order and European Preservation Order47. The new 

instrument will provide an additional tool for authorities. The European Investigation Order 

will continue to be applied and used to obtain electronic evidence. There may be situations, for 

example, where several preparatory steps need to be carried out in the executing Member State, 

where the EIO would be the preferred choice of public authorities. The justification for the 

Proposal for a Regulation of the European Parliament and of the Council on European 

Production and Preservation Orders for electronic evidence in criminal matters48 indicates that 

creating a new instrument on electronic evidence may be a better alternative than amending the 

directive on the European Investigation Order in criminal matters due to the particular 

challenges associated with obtaining such evidence (specific nature – perishability of electronic 

evidence) which do not affect other investigative activities covered by that Directive. 

The justification for Regulation 2023/1543 on European Production Orders and 

European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings49 indicates that the legal basis 

for establishing a European Production Order is Art. 82 para 1 TFUE50, according to which the 

European Parliament and the Council, acting in accordance with the ordinary legislative 

procedure, shall adopt measures to establish rules and procedures to ensure the recognition 

throughout the Union of all forms of judgments and judicial decisions. Measures are also taken 

to facilitate cooperation between judicial or equivalent authorities of the Member States in the 

context of criminal prosecution and the enforcement of judgments. It is emphasized that this 

legal basis applies to the mechanisms covered by Regulation 2023/1543. Article 82 para 1 

 
46 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the European 

Investigation Order in criminal matters, OJ L 130, 1 May 2014, pp. 1–36. 
47 Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on European 

Production Orders and European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
48 European Commission, Proposal for a Regulation of The European Parliament and of the Council on European 

Production and Preservation Orders for electronic evidence in criminal matters, COM(2018) 225 final, 

17 April 2018. 
49 European Commission, Proposal for a Regulation of The European Parliament and of the Council on European 

Production and Preservation Orders for electronic evidence in criminal matters, COM(2018) 225 final, 

17 April 2018. 
50 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26 October 2012. 
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TFUE51 ensures the mutual recognition of judicial decisions which a judicial authority in the 

issuing State addresses a legal person in another Member State, or even by means of which it 

imposes certain obligations on that legal person, without prior intervention by a judicial 

authority in that other Member State. A European Production or Preservation Order may lead 

to intervention by a judicial authority of the executing State if this is necessary for the 

enforcement of such a judgment. 

The preamble to the Regulation (EU) 2023/1543 on European Production Orders and 

European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings52 also includes Art. 82 para 1 

of the Treaty on the Functioning of the European Union53, thus clearly indicating that it is the 

basis for the functioning of the European Production Order. 

The purpose of the analysis is to indicate the constitutive features of the principle of 

mutual recognition of judicial decisions – the judicial authority as the entity recognizing and 

implementing the European Production Order and the basis for refusing recognition and 

enforcement, which is the ne bis in idem premise. 

In accordance with the Proposal for a Regulation of the European Parliament and of the 

Council on European Production and Preservation Orders for electronic evidence in criminal 

matters54, the authority that recognizes and executes the European Production Order in each 

category of electronic evidence was the legal representative of the service provider. 

Pursuant to Art. 3 point 7, "legal representative means a legal or natural person indicated 

in writing by the service provider”55. Therefore, the legal representative who is a private entity 

will be responsible for timely and complete execution. The rights of the above-mentioned entity 

in the proceedings regarding the collection of electronic evidence include the recognition and 

 
51 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26 October 2012. 
52 Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on European 

Production Orders and European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
53 Consolidated version of the Treaty on the Functioning of the European Union, OJ O 326/47, 26 October 2012. 
54 European Commission, Proposal for a Regulation of The European Parliament and of the Council on European 

Production and Preservation Orders for electronic evidence in criminal matters, COM(2018) 225 final, 

17 April 2018. 
55 Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on European 

Production Orders and European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
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execution phase, and in the event of failure to do so, the participation in the enforcement 

proceedings.  

In its final form of Regulation 2023/1543 of the European Parliament and of the Council 

of 12 July 2023 on European Production Orders and European Preservation Orders for 

electronic evidence in criminal proceedings and for the execution of custodial sentences 

following criminal proceedings, changes have been made – namely: „where a European 

Production Order is issued to obtain traffic data, except for data requested for the sole purpose 

of identifying the user as defined in Article 3, point (10), or to obtain content data, the issuing 

authority shall notify the enforcing authority by transmitting the EPOC to that authority at the 

same time as it transmits the EPOC to the addressee”56. The notification has a suspensive effect, 

which means that until the judicial authority recognizes it, the service provider's legal 

representative does not take steps to transfer electronic evidence57. 

An exception to the above is a situation where, at the time of issuing the order, the 

issuing authority has reasonable grounds to believe that58: 

(a) the offence has been committed, is being committed, or is likely to be committed in 

the issuing State; and59  

(b) the person whose data are requested resides in the issuing State60. 

In the above cases, the issuing authority transfers the order directly to the legal 

representative of the service provider, i.e. the judicial authority is completely omitted from the 

process of recognizing and executing the European Production Order. 

 
56 Art. 8(1) of the Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on 

European Production Orders and European Preservation Orders for electronic evidence in criminal proceedings 

and for the execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
57 Art. 8(4) of the Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on 

European Production Orders and European Preservation Orders for electronic evidence in criminal proceedings 

and for the execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
58 Art. 8(2) of the Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on 

European Production Orders and European Preservation Orders for electronic evidence in criminal proceedings 

and for the execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
59 Art. 8(2a) of the Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on 

European Production Orders and European Preservation Orders for electronic evidence in criminal proceedings 

and for the execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
60 Art. 8(2b) of the Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on 

European Production Orders and European Preservation Orders for electronic evidence in criminal proceedings 

and for the execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
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The presented change should be assessed positively, as it is a step that respects the 

principle of mutual recognition of judicial decisions. However, it should be remembered that 

even in these specific categories of evidence, there are exceptions that result in the complete 

bypassing of the judicial authority in the process of recognizing and executing the order. The 

above-mentioned exclusions mean that the body recognizing and implementing the European 

Production Order is the legal representative of the service provider, i.e. a private entity. This is 

contrary to the principle of mutual recognition of judicial decisions. 

Moreover, in the Proposal for a Regulation of the European Parliament and of the 

Council on European Production and Preservation Orders for electronic evidence in criminal 

matters61, refusal to execute the order was limited to the grounds listed in Art. 1462; this list did 

not include the ne bis in idem prohibition. Based on the above, the authority recognizing and 

executing the order could not refuse to issue electronic evidence if the ne bis in idem condition 

is met. As a result of the work, the final wording of the regulation on the European Production 

Order for electronic evidence in criminal matters established Art. 1263, which contains ne bis 

in idem as a basis for refusing to recognize and execute the order. This change should be 

assessed positively, as it is a manifestation of respect for the principle of mutual recognition of 

court decisions. 

To sum up, the mere indication in the justification and preamble of the principle of 

mutual recognition of judicial decisions as the basis for the creation and operation of the 

regulation on the European Production Order, while at the same time establishing a provision 

excluding the possibility of considering this principle as the basis for action – establishing a 

private entity as the recognition and executing body – does not entitle the assumption that the 

collection of electronic evidence will take place in the light of the principle of mutual 

recognition of judicial decisions. The principle of mutual recognition of judicial decisions will 

 
61 European Commission, Proposal for a Regulation of The European Parliament and of the Council on European 

Production and Preservation Orders for electronic evidence in criminal matters, COM(2018) 225 final, 

17 April 2018. 
62 European Commission, Proposal for a Regulation of The European Parliament and of the Council on European 

Production and Preservation Orders for electronic evidence in criminal matters, COM(2018) 225 final, 

17 April 2018. 
63 Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on European 

Production Orders and European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
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be implemented on a piecemeal basis, in the cases specified in Article 8 paragraph 1, provided 

that the exclusions contained in Article 8 paragraph 2 do not apply64. 

Taking into account the above, it is impossible to agree with S. Tosz's thesis “that the 

EPOR finally takes mutual recognition in particular, and the AFSJ in general, seriously”65. On 

the contrary, it should be strongly emphasized that the adopted method of drafting the regulation 

constitutes a violation of the principle of mutual recognition of judicial decisions. In order for 

the principle of mutual recognition of judicial decisions to be considered to have been properly 

applied, a judicial authority should be established for all categories of electronic evidence as 

competent to recognize the order, without any exceptions. 

It is also impossible to agree with this author's statement that the European Production 

Order requires a much higher level of trust and, therefore, constitutes a milestone in the field of 

mutual recognition66. The transfer of electronic evidence in the currently adopted form requires 

– it must be stated clearly – blind action in European criminal proceedings. This state of affairs 

has no rational justification in the context of trust. Several threats resulting from the current 

regulations to the rights of suspects and accused persons cannot be justified in the manner 

presented above. The provisions of Regulation 2023/154367 violate the constitutive features of 

the principle of mutual recognition of judicial decisions. 

 

3. CONCLUSION 

In accordance with the assumptions adopted at the European Council meeting in 

Tampere, the collection of evidence, including electronic evidence, should respect the principle 

of recognition of judicial decisions. The current process of creating regulations regarding the 

collection of evidence has tried to gradually implement the assumptions adopted at the meeting 

in Tampere. The development of the process of collecting evidence, including electronic 

 
64 Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on European 

Production Orders and European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
65 S. Tosza, All evidence is equal, but electronic evidence is more equal than any other: The relationship between 

the European Investigation Order and the European Production Order, „New Journal of European Criminal Law” 

2020/11(2), pp. 161–183. 
66 Ibidem, pp. 161–183. 
67 Regulation (EU) 2023/1543 of the European Parliament and of the Council of 12 July 2023 on European 

Production Orders and European Preservation Orders for electronic evidence in criminal proceedings and for the 

execution of custodial sentences following criminal proceedings, Dz.U. L 191, pp. 118–180. 
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evidence, should be based on the principle of mutual recognition of judicial decisions. Great 

hopes were attached to the development of the principle of mutual recognition of judicial 

decisions – it was rightly considered to be a milestone in the development of European Criminal 

Law. 

In the Stockholm Program, the Council recognized that the existing instruments create 

a fragmented system and that a new approach based on the principle of mutual recognition is 

needed. As a result, Directive 2014/41/EU on the European Investigation Order in Criminal 

Matters68 was established to harmonize and improve the system for obtaining evidence in 

cross-border cases. 

Great hopes were attached to the establishment of the European Investigation Order – it 

was supposed to be a solution to the existing problems related to the fragmented and incomplete 

system of collecting evidence. Meanwhile, Regulation 2023/1543 on European Production 

Orders and European Preservation Orders for electronic evidence in criminal proceedings and 

for the execution of custodial sentences following criminal proceedings will have an opposite 

effect – there will be an unnecessary multiplication of regulations. Please note that while the 

EIO will continue to function, it will be up to the issuing authority to decide whether to request 

electronic evidence based on an EIO or EPO. The mentioned multiplication of regulations will 

take place at the expense of the principle of recognition of judicial decisions. The European 

Production Order is not constituted in its light, whereas it constitutes the basis of the European 

Investigation Order. It should be noted that the institution of the European Investigation Order 

is not ideal, as it is up to the Member States to choose the recognizing and executing authority, 

so the principle of mutual recognition is not expressed expressis verbis. However, contained in 

Art. 2 letter d of Directive 2014/41/EU69, the statement that the recognition and enforcement 

procedure may require approval by a court in the executing State if national law so provides, is 

a manifestation of respect for the principle of mutual recognition of judicial decisions. Also, 

indicating the ne bis in idem premise as a basis for refusing to recognize and execute the order 

is a manifestation of respect for the above-mentioned principle. 

Criminal law is a very restrictive area. Because the potential penalty is imprisonment, it 

should be consistent and clear. The guarantee functions that the principle of mutual recognition 

of judicial decisions should be respected with the highest priority. 

 
68 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the European 

Investigation Order in criminal matters, OJ L 130, 1 May 2014, pp. 1–36.  
69 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the European 

Investigation Order in criminal matters, OJ L 130, 1 May 2014, pp. 1–36. 
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In order to develop the principle of mutual recognition of judicial decision, including 

the very important and valid Stockholm assumptions, it would be most appropriate to establish 

provisions treating electronic evidence as a lex specialis of the European Investigation Order 

Directive. Such a solution would guarantee the creation of regulations adequate to the 

challenges posed by the electronic nature of evidence (the need for quick response due to the 

volatile nature of evidence) while respecting the principle of recognition of judicial decisions. 

This would create a comprehensive system for collecting evidence in criminal proceedings. 

Taking into account the above, the establishment of a European Production Order should 

be considered groundless, especially in its current content. It cannot be agreed that the transient 

nature of the evidence is a justification for establishing an order, because, being contrary to the 

principle of recognition of judicial decisions, it implies a threat to the rights of the 

suspect/accused in criminal proceedings. 

To sum up, the European Production Order, instead of being a milestone in the European 

process of collecting evidence in criminal proceedings, is a step backwards. It destroys the 

development of the principle of recognition of judicial decisions that has been built since 1999 

in the context of the integration of European Criminal Law. 
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Sažetak 

Kvalitetna zakonska rješenja po pitanju nabave, držanja i nošenja oružja i streljiva 

sigurno mogu poboljšati trenutno stanje i spriječiti moguće tragične događaje. Jedan od 

osnovnih problema, kada je u pitanju zakonska regulativa, jeste taj što Bosna i Hercegovina 

nema svoj zakon o oružju. Nema ga ni Federacija Bosne i Hercegovine (FBiH). Sve je spušteno 

na kantonalnu razinu i svaki kanton to rješava na svoj način. Postojali su određeni pokušaji 

Komisije za sigurnost da se zakon donese na razini FBiH, ali je to sve stalno na nacrtu zakona 

još 2013. godine. Autori naglašavaju važnost usklađivanja tretirane problematike s europskim 

zakonodavstvom, kako bi se efikasno i po ovom pitanju Bosna i Hercegovina približila 

Europskoj uniji. Prepuštanje kantonima da svaki od njih na svoj način uredi ovu vrlo složenu 

oblast dovelo je do toga da imamo neujednačena zakonska rješenja po pitanju uvjeta za 

podnošenje zahtjeva odobrenja nabave oružja određenoj osobi, dužine trajanja, odnosno 

valjanosti oružnog lista i sl. Statistički podaci potvrđuju da postoji značajan broj lica koji 

legalno posjeduju oružje. S druge strane, određeni broj osoba ne ispunjava uvjete za dobivanje 

odobrenja za kupnju oružja. Vidljivo je da autori prezentiraju ključne odrednice prava iz aspekta 

nabave, držanja i nošenja oružja i streljiva de lege lata nastojeći da ponude nova zakonska 

rješenja de lege ferenda za djelotvornije uređenje predmeta istraživanja na području Kantona 

Središnja Bosna. 

Ključne riječi: oružje, pravni okvir, Kanton Središnja Bosna, de lege lata/de lege ferenda, 

Europsko zakonodavstvo.   
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LEGAL ASPECTS OF PROCUREMENT, POSSESSION, AND 

CARRYING OF WEAPONS AND AMMUNITION IN THE 

CENTRAL BOSNIA CANTON 

Abstract 

 

Quality legal solutions regarding the acquisition, possession, and carrying of weapons 

and ammunition can certainly improve the current situation and prevent possible tragic events. 

One of the basic problems when it comes to legal regulations is that Bosnia and Herzegovina 

does not have its own law on weapons. Neither does the Federation of Bosnia and Herzegovina. 

Everything is brought down to the cantonal level and each canton solves it in its own way. 

There were certain attempts by the Security Commission to pass the law at the level of the 

Federation of Bosnia and Herzegovina, but it was still in the form of the draft law in 2013. The 

authors emphasize the importance of harmonizing the treated issues with European legislation, 

in order to effectively bring Bosnia and Herzegovina closer to the European Union on this issue 

as well. Leaving it up to the cantons to regulate this very complex area in their own way has 

led to the fact that we have inconsistent legal solutions regarding the conditions for submitting 

a request to approve the purchase of a weapon for a certain person, the length of time, i.e. the 

validity of a weapon certificate, etc. Statistical data confirm that there is a significant number 

of persons who legally own weapons. On the other hand, a certain number of people do not 

meet the conditions for obtaining approval for the purchase of weapons. It can be seen that the 

authors present the key determinants of law from the aspect of acquiring, possessing, and 

carrying weapons and ammunition de lege lata in an effort to offer new legal solutions de lege 

ferenda for a more effective regulation of research subjects in the area of the Central Bosnia 

Canton. 

Keywords: weapons, legal framework, Central Bosnia Canton, de lege lata/de lege ferenda, 

European legislation. 

 

1. UVODNA RAZMATRANJA 

Potreba za izradu rada ovako složene teme „Pravni aspekti nabave, držanja i nošenja 

oružja i streljiva u Kantonu Središnja Bosna“ proizlazi iz činjenice da se svakodnevno 

susrećemo s problematikom vezanom za nabavu, držanje i nošenje oružja i streljiva. Zapravo, 

radi se o jednom veoma osjetljivom i složenom postupku kojem se mora pristupati s posebnom 
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pažnjom. Oružje je kroz povijest bilo sastavni dio ljudskog života i u početku je služilo kao alat 

za prikupljanje hrane i preživljavanje ljudske vrste. Razvojem čovječanstva i industrije, ali i 

same države, oružje je postalo složenije i opasnije, stoga su zakonodavci uspostavili stroge 

uvjete i propise za posjedovanje oružja, čime su nadležni organi mogli brzo reagirati i spriječiti 

njegovu zlouporabu. 

Vrlo često danas čitajući dnevnu štampu u dijelu crna kronika nailazimo na natpise i 

članke o incidentnim događajima kojim je uzrok nepravilna ili neodgovorna upotreba legalnog 

ili ilegalnog vatrenog oružja s tragičnim posljedicama. To je posebno izraženo na teritoriju naše 

države poslije ratnih događaja gdje je ostalo mnogo ilegalnog oružja. Činjenica da kantoni na 

različite načine uređuju istu oblast predstavlja opasnost i stvara pogodno tlo za diskriminaciju 

na području Federacije Bosne i Hercegovine.  

Kvalitetna zakonska rješenja po pitanju nabave, držanja i nošenja oružja i streljiva 

sigurno mogu poboljšati trenutno stanje i spriječiti moguće tragične događaje. Jedan od 

osnovnih problema kada je u pitanju zakonska regulativa jeste taj što Bosna i Hercegovina nema 

svoj zakon o oružju. Nema ga ni Federacija Bosne i Hercegovine. Sve je spušteno na kantonalnu 

razinu i svaki kanton to rješava na svoj način. Postojali su određeni pokušaji Komisije za 

sigurnost da se zakon donese na razini FBiH, ali je to sve stalno na nacrtu zakona još 2013. 

godine. Prepuštanje kantonima da svaki od njih na svoj način uredi ovu vrlo složenu oblast 

dovelo je do toga da imamo neujednačena zakonska rješenja po pitanju uvjeta za podnošenje 

zahtjeva odobrenja nabave oružja određenoj osobi, dužine trajanja, odnosno valjanosti oružnog 

lista i sl. Statistički podaci potvrđuju da postoji značajan broj lica koje legalno posjeduju oružje. 

S druge strane, određeni broj osoba ne ispunjava uvjete za dobivanje odobrenja za kupnju 

oružja.  

U skladu s definiranom temom rada, definiran je primarni predmet istraživanja, pod 

kojim podrazumijevamo: strukturalno determiniranje aktualnih problema i zakonske 

neusklađenosti po pitanju nabave, držanja i nošenja oružja i streljiva s posebnim osvrtom na 

zakonsku regulativu i postupak stjecanja uvjeta za nabavu, držanje i nošenje oružja i streljiva 

na području Kantona Središnja Bosna. Nepostojanje jedinstvenog zakona na razini Federacije 

Bosne i Hercegovine koji uređuje oblast nabave, držanja i nošenja oružja i streljiva, različito 

pravno uređenje oblasti na razini kantona predstavlja ograničavajući faktor i glavni problem u 

postupku stjecanja uvjeta za nabavu, nošenje i držanja oružja i streljiva. U fokusu cjelokupnog 

istraživanja u ovom radu dominiraju dva zahtjevna i strukturalno povezana objekta istraživanja, 

i to: zakonska neusklađenost oblasti nabave, držanja i nošenja oružja i streljiva te postupak 
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stjecanja uvjeta za nabavu, nošenje i držanje oružja i streljiva na području Kantona Središnja 

Bosna. 

 

2.  PRAVNI ASPEKTI DEFINICIJE I KATEGORIZACIJE ZA 

ORUŽJE I STRELJIVO 

Na razini Federacije BiH, nadležnost za reguliranje oblasti nabave, nošenja i držanja 

oružja i streljiva dana je kantonima. To znači da u Federaciji postoji deset zakonskih rješenja o 

nabavi, držanju i nošenju oružja i streljiva koji ovu oblast tretiraju na različit način, što 

predstavlja veliki problem u praksi. Kada tome pridodamo i zakon drugog entiteta i Brčko 

Distrikta dolazimo do brojke od 12 zakona koji su suštinski slični, ali formalno pravno različiti. 

To predstavlja najveći problem vlasnicima oružja koji imaju problema prilikom odlaska u drugi 

kanton, entitet ili Brčko Distrikt. U našem Kantonu, oblast nabave, držanja i nošenja oružja i 

streljiva regulirana je Zakonom o nabavi, nošenju i držanju oružja i streljiva koji je Skupština 

Kantona Središnja Bosna usvojila 2014. godine, a počeo se primjenjivati u travnju 

2015. godine. Stupanjem na snagu novog zakona prestao se primjenjivati Zakon o nabavi, 

držanju i nošenju oružja i streljiva iz 2005. godine. Ovim Zakonom se uređuju uvjeti za nabavu, 

držanje i nošenje oružja i streljiva, oduzimanje oružja i streljiva, promet oružja i streljiva, način 

postupanja s oružjem i streljivom, popravljanje i prepravljanj oružja, osnivanje civilnih strelišta 

i evidencije o streljivu i oružju Kantona Središnja Bosna. Novi zakon iz 2015. godine donio je 

dosta izmjena, ali je također u svojim prijelaznim i završnim odredbama omogućio prijelazni 

period, gdje je vlasnicima oružja omogućio da svoje stare obrasce oružnog lista zamijene u roku 

od deset godina od dana stupanja na snagu novog zakona. Prema starom zakonu, obrazac 

oružnog lista bio je trajni, dok novi zakon propisuje rok važenja obrasca oružnog lista od deset 

godina. Također, novi zakon ne poznaje institut suvlasništva nad oružjem.  

Naime, stari zakon je omogućavao suvlasništvo nad oružjem, gdje je više članova imalo 

pravo korištenja istog oružja, najčešće prilikom lova. Novitet koji donosi novi zakon je 

zakonska obveza prijave optike u roku osam dana od dana kupovine, dok stari zakon nije 

propisivao obveznu registraciju iste, što mnogim lovcima predstavlja problem jer novi zakon 

nije omogućio naknadnu registraciju optike koja je nabavljena prije stupanja na snagu istog.  

Radi lakšeg razumijevanja ove oblasti važno je na početku dati definiciju oružja i streljiva 

te osnovnu kategorizaciju oružja. 
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2.1. Zakonska definicija oružja i streljiva 
 

Oružje je naprava proizvedena ili prilagođena da pod pritiskom zraka, barutnih i drugih 

plinova ili drugog pogonskog goriva može pod velikom brzinom izbaciti zrno, kuglu, sačmu ili 

neki drugi projektil, odnosno raspršiti plin ili tečnost, ali i druge naprave proizvedene za lov, 

sport ili samoobranu. Oružje predstavljaju i dijelovi vatrenog i zračnog oružja, odnosno cijevi, 

cijev s komorama, okvir ili čahure, poklopci ili doboši, sistem bravljenja ili zatvarač, 

ulošci – adapteri za vatreno oružje s užebljenim i neužebljenim cijevima, rukohvat s 

mehanizmom za okidanje, kao i druga naprava prilagođena ili osmišljena za umanjenje buke 

prouzrokovane pucanjem iz vatrenog oružja.1 

Streljivo je definirano kao cjelovit metak koji sjedinjuje čahuru, kapislu, barutno punjenje 

i zrno ili sačmu.2 

Oružje i streljivo se može nabavljati, držati i nositi samo u skladu sa zakonom. Zakon se 

jednako primjenjuje na fizičke i pravne osobe. Fizičke osobe moraju biti državljani i imati 

prebivalište/boravište na prostoru Bosne i Hercegovine, a zakon je predvidio i izuzetak da se 

zakon primjenjuje i na strane državljane sa stalnim boravkom u našoj zemlji. Mjesna nadležnost 

pripada policijskim postajama gdje podnositelj zahtjeva ima prebivalište ili boravište, odnosno 

sjedište.3 

Oružjem se ne smatra: dekorativno oružje, imitacija oružja, oružja koje je trajno 

onesposobljeno za upotrebu tehničkim postupcima koji su određeni posebnim postupcima ili su 

propisani od strane nadležnog organa, oružje za signalizaciju, oružje  za uspavljivanje životinja, 

podvodne puške, športska pomagala – rekvizit, preklopni džepni noževi čije je sječivo dužine 

8 cm i manje.4 

  

Kategorizacija oružja i streljiva  

Kategorizacija vatrenog oružja može se izvršiti na nekoliko načina. Dvije temeljne skupine 

vatrenog oružja po njihovim grupnim obilježjima su: 

✓ tvornički izrađeno vatreno oružje (standardno); 

 
1 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 3. st. 1. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15). 
2 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 3. st. 3. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15).  
3 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 2. st. 1. i 2. („Službene novine SBK/KSB“ 

broj: 12/14 i 9/15). 
4 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 5. st. 1. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15). 
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✓ ručno izrađeno vatreno oružje (nestandardno) – ovo oružje se po izgledu i 

načinu rukovanja razlikuje od tvorničkog oružja. Treba reći da je ubojitost ovog oružja velika. 

Prilikom identifikacije ovakvog vatrenog oružja nailazi se na mnogobrojne probleme. Po 

pravilu ne postoje dva ovakva oružja s istim balističkim osobinama. Kalibar ovakvog oružja 

skoro je nemjerljiv, projektili su različiti i vrlo primitivne izrade. Cijevi nisu ožlijebljene. 

Metak je također ručne izrade, često načinjen od dijelova metaka za vatreno oružje tvorničke 

izrade. 

Po upotrebi vatreno oružje dijeli se na: 

✓ vojno vatreno oružje – u vojničko vatreno oružje spadaju sve vrste vojničkih 

pušaka i pištolja koji koriste streljivo s cijelom košuljicom zrna. Vojničke puške mogu biti 

repetirke, poluautomatske i automatske. Vojnički pištolji su uglavnom pištolji većih kalibara, 

npr. 9 mm i sovjetski kalibar 7,62 mm (Gažević i Maoduš, 1975.); 

✓ civilno vatreno oružje (lovačko i dr.) – civilno vatreno oružje obuhvata veliku 

grupu raznog oružja tako da se i ne može govoriti isključivo o civilnom vatrenom oružju, već 

o oružju koje se može primjenjivati i kao vojničko i kao lovačko. Lovačko vatreno oružje je 

oružje namijenjeno isključivo za lov na razne vrste divljači i dijeli se na oružje s ožlijebljenim 

cijevima i oružja s glatkim cijevima (sačmarice). Lovački karabini su po konstrukciji vrlo 

slični vojničkim puškama, ali razlikuju se od vojničkih pušaka jer koriste streljivo čija zrna 

imaju otvorenu košuljicu pa se pri udaru u cilj deformiraju i poprime izgled gljive (Franjić i 

Milosavljević, 2009., str 122 – 125). 

 

Po principu mehaničkog rada vatreno oružje dijeli se na: 

✓ repetirno – u repetirno oružje ubrajamo sve vrste pušaka i pištolja kod kojih je 

za opaljenje svakog metka potrebno uložiti ručni mehanički rad u smislu ubacivanja metka u 

cijev, opaljivanja i izbacivanja ispaljene čahure; 

✓ poluautomatsko – kod poluautomatskog oružja dovoljno je samo prvi metak 

ubaciti u cijev i izvršiti opaljivanje svakog metka; 

✓ automatsko – kod automatskog oružja, nakon ubacivanja prvog metka i 

njegovog opaljivanja, ostalo streljivo se automatski jedan za drugim opaljuje. 

 

Po izgledu i vrsti cijevi vatreno oružje dijeli se na: 

✓ kratkocijevno vatreno oružje – u ovu kategoriju vatrenog oružja spadaju pištolj 

i revolver.  
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     Pištolj je kratko (ručno) vatreno oružje i nema jedinstven opis. Sustav se temelji na 

kompatibilnosti spremnika (8 do 17 metaka) s ostatkom pištolja. Pri korištenju prazna čahura 

automatski se izbacuje dok se na njezino mjesto smješta novi metak.  

     Revolver je streljačko vatreno oružje kratke cijevi i obrtnog spremnika (doboša) koji 

obično sadržava 6 naboja (Thompson, 2010.) 

✓ vatreno oružje s ožlijebljenim cijevima – izrađuje se od specijalnih vrsta 

najkvalitetnijih čelika koji su otporni na visoke pritiske i temperature. Još u toku procesa izrade 

čelika dodaju se određene vrste drugih materijala u manjim količinama i na taj način se 

povećava tvrdoća, elastičnost i mogućnost podnošenja većeg pritisaka i temperature, a ujedno 

se povećava i otpornost čelika na koroziju. Postoje tri temeljna načina industrijske proizvodnje 

modernog vatrenog oružja koristeći ožlijebljenje u cijevima. Ožlijebljenje je najčešće urezano 

u unutrašnjoj površini cijevi korištenjem razvrtača, može biti formirano koristeći ojačani čelik 

tzv. „button” ili formiranje ožlijebljenja kroz proces zvani „hammer forging” – poligonalno 

ožlijebljenje (Franjić i Milosavljević, 2009., str. 145 – 150). 

✓ vatreno oružje s neožlijebljenim (neolučenim) cijevima – radi se o vatrenom 

oružju na kojem je cijev glatka i služi za ispaljivanje metka sa sačmenim punjenjem. 

Karakteristika oružja glatkih cijevi jest korištenje projektila sferičnog oblika, ali i  daleko 

slabija preciznost i domet. Danas glatku cijev uglavnom koriste sačmarice i minobacači ( 

Maksimović i Todorić, 1995., str. 120). 

     Po Zakonu o nabavi, držanju i nošenju oružja i streljiva SBK/KSB imamo sljedeće četiri 

kategorije oružja i to5: 

➢ Oružje kategorije A 

     U ovu kategoriju spadaju vojni projektili s eksplozivnim punjenjem, lanseri, bacači, 

automatsko vatreno oružje, minsko eksplozivna sredstva i dijelovi, poluautomatsko vatreno 

oružje za vojnu upotrebu, koje po svom autentičnom izgledu odgovara automatskom oružju. 

Ovo oružje je zabranjeno oružje, bez mogućnosti nabavljanja i registriranja. Mogu ga 

upotrebljavati jedino pripadnici vojske i policijski organi. 

➢ Oružje kategorije B 

     U ovu kategoriju spadaju poluautomatsko ili repetirajuće kratkocijevno vatreno oružje, 

kratkocijevno oružje za jadinačnu paljbu sa središnjim paljenjem, kratkocijevno oružje za 

 
5 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 7 i 8.. st. 1. („Službene novine SBK/KSB“ 

broj: 12/14 i 9/15). 

https://sh.wikipedia.org/w/index.php?title=Sa%C4%8Dmarice&action=edit&redlink=1
https://sh.wikipedia.org/w/index.php?title=Minobaca%C4%8Di&action=edit&redlink=1
https://sh.wikipedia.org/w/index.php?title=Minobaca%C4%8Di&action=edit&redlink=1
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jedinačnu paljbu s rubnim paljenjem, lovačko oružje u skladu sa Zakonom o lovstvu FBiH, 

dugocijevno oružje a jednom užebljenom cijevi ili više, dugocijevno oružje za jedinačnu paljbu 

s jednom neužlijebljenom cijevi ili više i dr. Ovu kategoriju je dozvoljeno nabavljati, ali je uvjet 

da vlasnici oružja prije toga dobiju dozvolu za nabavu istog i izvrše registraciju. Za oružje 

kategorije „B“ potrebno je posjedovati odgovarajuće isprave o oružju. 

➢ Oružje kategorije C 

     U ovu kategoriju oružja spadaju plinsko oružje, reprodukcija vatrenog oružja kod kojeg 

se ne upotrebljava jedinstveni naboj, mužari – prangije i zračno oružje.6 Za ovu kategoriju 

oružja za nabavu nije potrebno odobrenje, ali vlasnik istog dužan je izvršiti prijavu nadležnom 

organu. Zabranjeno je nošenje i držanje oružja kategorije „C” bez odgovarajuće isprave o 

oružju. 

➢ Oružje kategorije D 

     U ovu kategoriju oružja spadaju električni paralizator, raspršivači (sprejevi), oružje s 

tetivom i hladno oružje.7 Za navedeno oružje nije potrebno ni odobrenje ni prijava nadležnom 

organu. Prijava je potrebna jedino prilikom prelaska državne granice. 

 

2.2. Posebne upravno-pravne situacije nabave, držanja i nošenja 

oružja i streljiva u FBiH 
 

U Federaciji BiH pitanje nabave, držanja i nošenja oružja i streljiva uređeno je 

kantonalnim zakonima. Kada povijesno gledamo na području Kantona Središnja Bosna, 

pitanje nabave, držanja i nošenja oružja i streljiva prvi put je regulirano Zakonom o nabavi, 

držanju i nošenju oružja Herceg Bosne na područjima koji su bili dio Herceg Bosne. Nakon 

ratnih dejstava na području Kantona Središnja Bosna, primjenjivao se novi zakon koji je svoje 

promjene doživio 2014. godine. Pored zakona o oružju tu je i čitav niz podzakonskih akata, 

Pravilnika kojima se regulira predmet i objekt istraživanja u ovom radu.8 

 
6 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 7. st. 4. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15). 
7 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 7. st. 5. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15). 
8 Pravilnik o izgledu i sadržaju obrazaca isprava o oružju, obrazaca zahtjeva za izdavanje odobrenja za nabavu 

oružja i streljiva, zahtjeva za registraciju oružja i potvrda o prijavi oružja i streljiva, Pravilnik o programu obuke 

i načinu osposobljavanja građana za pravilno rukovanje oružjem te držanje i nošenje oružja, Pravilnik o načinu 

postupanja s oduzetim i preuzetim oružjem i streljivom, Pravilnik o prostornim i tehničkim uvjetima za siguran 

smještaj i promet te popravljanje i prepravljanje oružja i streljiva, Pravilnik o načinu i uvjetima smještaja, čuvanja 
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Zakonom o nabavi, držanju i nošenju oružja uređuju se posebni upravni postupci u 

području oružja. Zakon o oružju sadrži odredbu prema kojoj se na sva pitanja koja nisu 

uređena navedenim zakonom primjenjuju odredbe Zakona o upravnom postupku.9 Kada 

promatramo Zakon o oružju s postupovne strane i uspoređujemo ga sa Zakonom o općem 

upravnom postupku, treba reći da se radi o lex specialisu koji u svom postupovnom djelu 

znatno ne odstupa od odredaba općeg upravnog postupka (Malenica, 2017., str. 71.). Zakon o 

oružju nema u svom sadržaju niti jednu odredbu koja bi bila protivna „temeljnim odredbama 

i svrsi ZUP-a”. Zakon o općem upravnom postupku u članku 3. stavku 1. kaže da se ovaj 

zakon primjenjuje na sve upravne stvari samo u pojedinim upravnim stvarima kada je 

postupak nužan i ne krši temeljne odredbe i ciljeve ovog zakona, zakonom se mogu drugačije 

urediti pojedina pitanja upravnog postupka. Ova odredba otvara mogućnost postupanja ne 

samo prema pravilima Zakona o upravnom postupku, nego i prema pravilima sadržanim u 

drugim postupovnim zakonima kojima se uređuju posebna upravna područja. Dakle, 

posebnom se zakonu omogućuje da određenu procesnu situaciju uredi drugačije nego je to 

uredio opći postupovni propis. Međutim, za takvo odstupanje treba postojati važnost i 

opravdanje i treba se voditi time da se službenu osobu koja vodi upravni postupak ne dovede 

u dilemu oko primjene pravilne postupovne norme. Radi se dakle o primjeni načela lex 

specialis derogat legi generali odnosno supsidijarnom karakteru koji ZUP ima u odnosu na 

posebne upravne postupke. Poseban upravni postupak isključuje primjenu općeg postupka, a 

opći postupak dopunjuje pravila posebnog postupka. Ako nema posebnog postupka, obvezno 

i u cjelini se primjenjuju odredbe upravnog postupka iz ZUP-a. Dakle ZUP nije po pravnoj 

snazi iznad drugog zakona, a specijalnost posebnog zakona razlog je za njegovo prvenstvo u 

primjeni. Zakon o upravnom postupku već u svom nazivu odaje karakter općeg (generalnog 

propisa) i da su još mogući i specijalni postupovni propisi po pojedinim upravnim stvarima i 

da ovi specijalni propisi važe uvijek ispred ZUP-a kao zakona opće prirode. Razlika između 

ZUP-a i zakona koji uređuju posebne upravne postupke očituje se u tome što je ZUP isključivo 

postupovni zakon, koji sadrži pravila postupanja državnog pravnog tijela kada odlučuje o 

pravima i obvezama fizičkih i pravnih osoba. Zakoni kojima se uređuju posebni upravni 

postupci temeljno su materijalni propisi koji sadržavaju i primjesu procesnih pravila 

specifičnih za to upravno područje. Dakle posebni upravni postupci propisani su posebnim 

odredbama materijalnih zakona kojima se uređuje pojedino upravno područje. Specijalnost 

 
oružja i streljiva, Pravilnik o sadržaju i načinu vođenja evidencija. 
9 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 6. st. 1. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15). 
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posebnih upravnih postupaka manifestira se kroz drukčije uređenje nekih postupovnih 

odredaba, nadogradnjom pojedinih općih postupovnih odredaba, a postoje i slučajevi 

identičnog uređenja nekih postupovnih odredaba. Naveli smo da je glavni razlog propisivanja 

postupovnih odredaba putem posebnih zakona uvažavanje raznolikosti pojedinih upravnih 

područja, međutim većina autora ističe da bi prekomjernim donošenjem posebnih odredaba u 

postupanje javnopravnih tijela moglo dovesti do pravne nesigurnosti, usporavanja donošenja 

odluka, zahtjeva za sudskom zaštitom i do dvojbe same službene osobe odnosno kolegijalnog 

tijela prilikom vođenja upravnog postupka i rješavanja upravne stvari (Malenica, 2017., 

str. 72 – 75). 

Kada govorimo o upravnim postupcima koji se vode temeljem Zakona o oružju, 

razlikujemo postupak izdavanja odobrenja za nabavu oružja, postupak registracije oružja, 

postupak oduzimanja oružja, streljiva i isprava o oružju. Što se pak tiče odnosa Zakona o 

oružju i Zakona o upravnom postupku, Zakon o oružju u bitnome ne odstupa od odredaba 

procesnog zakona. U upravnoj praksi najčešći su postupci izdavanja odobrenja za nabavu 

oružja i oduzimanja oružja, streljiva i isprave o oružju. 

 

3. RJEŠAVANJE PO ZAHTJEVU FIZIČKE I PRAVNE OSOBE ZA 

IZDAVANJE ODOBRENJA ZA NABAVU ORUŽJA 

 

Ukoliko osoba ispunjava uvjete, policijska stanica izdaje odobrenje za nabavu oružja 

kategorije „B“, koje vrijedi 6 mjeseci od dana izdavanja. Obrazac odobrenja za nabavu oružja 

veličine  je 210 x 297 mm, označen je serijskim brojem i izdaje se u tri primjerka, od kojih je 

prvi bijele boje, drugi koraljno crvene, a treći oker žute boje. Prvi dio popunjava nadležna 

policijska postaja, uvode se podaci o policijskoj postaji, broj odobrenja i datum izdavanja, po 

čijem se zahtjevu rješava, podaci osobe kome se odobrava nabava oružja, vrsta oružja za koju 

se odobrava nabava, podaci o troškovima i potpis i pečat ovlaštene osobe.10 Policijska postaja 

vodi Evidenciju o izdanim odobrenjima, u koju se upisuje ime osobe kome je izdano odobrenje, 

za koju vrstu vatrenog oružja, broj predmeta, serijski broj odobrenja i datum izdavanja istog.11 

Drugi dio navedenog obrasca popunjava pravna osoba i obrtnik ovlašten za promet oružja i 

streljiva prilikom prodaje gdje upisuju podatke o nabavljenom oružju i ovjeravaju ga, a potom 

 
10 Pravilnik o izgledu i sadržaju obrazaca isprava o oružju, obrazaca zahtjeva za izdavanje odobrenja za nabavu        

oružja i streljiva, zahtjeva za registriranje oružja i potvrda o prijavi oružja i streljiva SBK/KSB čl. 5. i 8. 

(„Službene novine SBK/KSB“ broj: 7/15). 
11 Pravilnik o sadržaju i načinu vođenja evidencija SBK/KSB čl. 2. i 4. („Službene novine SBK/KSB“ broj: 

7/15). 
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bijeli primjerak vraćaju kupcu, koraljno crveni primjerak dostavljaju policijskoj postaji koja ga 

je izdala, a oker žuti primjerak zadržavaju za sebe.  

Osobi koja ne ispunjava uvjete za nabavu oružja policijska stanica će rješenjem odbiti 

zahtjev. Podnositelj u tom slučaju može izjaviti žalbu u roku od 15 dana od dana prijema 

rješenja. Ne može se voditi upravni spor protiv rješenja donesenog po žalbi.12 

Odobrenje za nabavu oružja koje nije iskorišteno u roku od 6 mjeseci od dana izdavanja 

fizička ili pravna osoba obvezna je vratiti policijskoj postaji u roku od 8 dana od dana isteka 

roka važenja istog. 

Odobrenje za nabavu oružja oduzet će se ako nakon izdavanja odobrenja nastupi bilo 

koji od slučajeva koji bi bio u suprotnosti s općim i posebnim uvjetima. O oduzimanju 

odobrenja se donosi rješenje protiv kojeg se također može izjaviti žalba Ministarstvu unutarnjih 

poslova SBK/KSB u roku od 15 dana od prijema rješenja13. 

Nabavivši oružje na temelju zakonskog odobrenja za nabavu oružja, fizička ili pravna 

lica dužna su podnijeti pisani zahtjev za registriranje oružja i izdavanje oružnog lista u roku od 

osam dana od dana nabave. U zahtjev se unose osobni podaci podnositelja zahtjeva, podaci o 

nabavljenom oružju, datum podnošenja i potpis podnositelja zahtjeva. 

 Fizičkom licu izdaje se oružni list za držanje i nošenje oružja. Za registrirano oružje 

koje je nabavljeno na temelju odobrenja za nabavu oružja, pravnoj osobi izdaje se odobrenje za 

držanje oružja. Izdaje se oružni list za držanje i nošenje oružja s rokom važenja od 10 godina14. 

Stari zakon je propisivao neograničeno trajanje oružnog lista, dok je novim zakonskim 

rješenjem taj rok fiksiran na 10 godina. Također, novi zakon je predvidio da će se stari obrasci 

oružnog lista, koji su izdati prije stupanja na snagu novog zakona, morati zamijeniti nakon 

proteka deset godina od stupanja na snagu novog zakona, tj. 2025 godine. Izgled i sadržaj 

oružnih listova propisan je podzakonskim aktom.  

Oružni list za držanje oružja je svijetlosive boje, pravokutnog oblika i trodijelan. Kad 

je razvijen veličine je 222 x 105 mm, a kada je presavijen 74 x 105 mm i ima otisnutih šest 

stranica, od kojih su vanjske stranice označene serijskim brojem.15 

 
12 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 20. st. 1. i 2. („Službene novine SBK/KSB“ 

broj: 7/15). 
13 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 21. st. 1, 2. i 3. („Službene novine 

SBK/KSB“ broj: 7/15). 
14 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB, 2015, čl. 23. i 24., st. 1. i 2. („Službene novine 

SBK/KSB“ broj: 12/14 i 9/15). 
15 Pravilnik o izgledu i sadržaju obrazaca isprava o oružju, obrazaca zahtjeva za izdavanje odobrenja za nabavu        

oružja i streljiva, zahtjeva za registriranje oružja i potvrda o prijavi oružja i streljiva SBK/KSB, čl. 10. 

(„Službene novine SBK/KSB“ broj: 7/15).  
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Oružni list za držanje i nošenje oružja je svijetloplave boje, pravokutnog oblika i 

trodijelan. Kad je razvijen veličine je 222 x 105 mm, a kada je presavijen 74 x 105 mm i ima 

otisnutih šest stranica, od kojih su vanjske stranice označene serijskim brojem.16    

Državnim tijelima i drugim pravnim licima radi držanja oružja izdaje se dozvola za 

držanje oružja.17 Obrazac je bijele boje, veličine 210 x 297 mm i označen serijskim brojem. 

Fizičkim i pravnim licima kod prijavljivanja oružja kategorije „C“ izdaje se potvrda o 

prijavi oružja kategorije „C“. Obrazac je svijetlozelene boje, pravokutnog oblika i trodijelan. 

Kada je razvijen veličine je 222 x 105 mm, a kada je presavijen 74 x 105 mm i ima šest stranica. 

Serijskim brojem su označene vanjske stranice18.  

Pravna osoba ili obrtnik može obavljati promet oružja ukoliko ima odobrenje 

Ministarstva unutarnjih poslova SBK/KSB. Kako bi dobili odobrenje, moraju ispunjavati 

sljedeće uvjete:19 

a) ispunjavati opće uvjete za nabavu oružja; 

b) osobe koje vrše promet oružja i streljiva moraju biti punoljetne osobe i ispunjavati opće 

i posebne uvjete za nabavu oružja; 

c) imati u vlasništvu ili na korištenju poslovni prostor u kojem će se obavljati promet 

oružja; 

d) urediti poslovni prostor u skladu s prostornim i tehničkim uvjetima za siguran smještaj 

i promet oružja i streljiva. 

 Oružje i streljivo u svrhu prometa može se nabaviti samo na temelju odobrenja 

policijske postaje. Odobrenje prestaje važiti ukoliko pravna osoba ili obrtnik ne počne s 

obavljanjem djelatnosti u roku od šest mjeseci.20 

 Uvidom u statističke podatke Ministarstva unutarnjih poslova SBK/KSB Travnik za 

razdoblje od 2016. do 2021. godine vidljiv je osjetan rast broja registriranog oružja na području 

SBK/KSB s iznimkom 2020. godine gdje je primjetan pad broja registriranog oružja uzrokovan 

 
16 Pravilnik o izgledu i sadržaju obrazaca isprava o oružju, obrazaca zahtjeva za izdavanje odobrenja za nabavu        

oružja i streljiva, zahtjeva za registriranje oružja i potvrda o prijavi oružja i streljiva SBK/KSB, čl. 11. 

(„Službene novine SBK/KSB“ broj: 7/15). 
17 Pravilnik o izgledu i sadržaju obrazaca isprava o oružju, obrazaca zahtjeva za izdavanje odobrenja za nabavu        

oružja i streljiva, zahtjeva za registriranje oružja i potvrda o prijavi oružja i streljiva SBK/KSB čl. 12. („Službene 

novine SBK/KSB“ broj: 7/15).  
18 Pravilnik o izgledu i sadržaju obrazaca isprava o oružju, obrazaca zahtjeva za izdavanje odobrenja za nabavu        

oružja i streljiva, zahtjeva za registriranje oružja i potvrda o prijavi oružja i streljiva SBK/KSB, čl. 13. 

(„Službene novine SBK/KSB“ broj: 7/15). 
19 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB, 2015, čl. 53. („Službene novine SBK/KSB“ 

broj: 12/14 i 9/15). 
20 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 56. i 57. („Službene novine SBK/KSB“ broj: 

12/14 i 9/15). 
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pandemijom virusa Covid-19. U nastavku se nalazi tablica s prikazom broja registriranog oružja 

po policijskim postajama u SBK/KSB.   

Tablica 1: Broj registriranog oružja na području SBK/KSB za razdoblje 2016. – 2021. godina 

POLICIJSKA 

POSTAJA 

  GODINA    

2016. 2017. 2018. 2019. 2020. 2021. 

BUGOJNO 59 84 59 76 79 91 

BUSOVAČA 51 53 67 67 53 74 

DONJI VAKUF 33 23 43 41 43 63 

FOJNICA 35 28 32 39 38 65 

GORNJI 

VAKUF/ 

USKOPLJE 
54 62 53 48 48 53 

JAJCE 62 88 100 61 51 52 

KISELJAK 64 66 101 93 76 114 

KREŠEVO 24 12 24 39 17 38 

NOVI 

TRAVNIK 
73 56 57 97 74 140 

TRAVNIK 136 105 123 139 158 251 

VITEZ 74 111 110 160 114 211 

UKUPNO 665 688 769 860 751 1152 

Izvor: Ministarstvo unutarnjih poslova SBK/KSB Travnik 

U slučaju smrti vlasnika oružja, punoljetni član njegove obitelji ili osoba kod koje se 

oružje u tom trenutku nalazilo, dužna je o tome obavijestiti policijsku postaju radi predaje na 

čuvanje do okončanja ostavinskog postupka. Nasljednik oružja i streljiva obvezan je u roku od 

60 dana od dana pravomoćnosti rješenja o nasljeđivanju: 

a) podnijeti zahtjev za registriranje oružja i streljiva, 

b) oružje i streljivo prodati i pokloniti,  

c) onesposobiti oružje i streljivo te ga zadržati ili 

d) predati mjerodavnoj policijskoj postaji bez naknade. 
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Mjerodavna policijska postaja oduzet će oružje i streljivo i s njim postupati na propisani 

način ako nasljednik oružja i streljiva u roku od 60 dana od dana pravomoćnosti rješenja o 

nasljeđivanju ne postupi u skladu sa zakonom.21 

 

4. NOVA ZAKONSKA RJEŠENJA I POTREBA USKLAĐIVANJA 

PROPISA S EU REGULATIVOM 

Zakon o izmjenama i dopunama Zakona o nabavi, nošenju i posjedovanju oružja SBK 

stupio je na snagu u desetom mjesecu 2022. godine,22 a vidljive su brojne dopune i izmjene u 

suglasju sa zakonodavstvom Europske unije. Prva promjena je vidljiva u člancima 3. i 4. U 

članku 3. pod nazivom Definicije, izmijenjena je definicija oružja, između ostalih pojmova u 

zakonu, a u članku 4. izbačeno je značenje tog pojma.  

Sljedeća izmjena izvršena je u članku 5. stavku 2. Zakona koja navodi da se ne smatra 

oružjem optički nišan – snajper i namjenska oprema za vatreno oružje, uključujući dodatke za 

vatreno oružje, ako se njime ne mijenjaju tehničke karakteristike vatrenog oružja te za isti nije 

potrebna prijava nadležnoj policijskoj postaji u roku osam dana.23 

Promjena je napravljena i u kategorizaciji oružja pa je najveća promjena u kategorijama 

„C” i „D”. 

Dopune i izmjene su vidljive i u članku 8. stavku 2. koji je dopunjen i glasi:24 

Iznimke od stavka (2) ove točke su osobe koje imaju legitiman razlog za kupovinu, 

posjedovanje i nošenje za vatreno oružje, automatsko vatreno oružje pretvoreno u 

poluautomatsko vatreno oružje, puška s kratkom cijevi sa središnjom paljbom, bilo koje od 

sljedećih poluautomatskih vatrenih oružja, ako je dio vatrenog oružja spremnik kapaciteta 

većeg od 20 metaka ili je umetnut odvojivi spremnik s kapacitetom većim od 20 metaka, vatreno 

oružje može ispaliti više od 21 metka bez ponovnog punjenja, ako spremnik ima kapacitet veći 

od 10 metaka, vatreno oružje u koje je dio spremnika umetnut, ili odvojivi spremnik kapaciteta 

više od 10 metaka i poluautomatski dugo oružje koje se može skratiti bez gubitaka. Značajke 

 
21 Zakon o nabavi, držanju i nošenju oružja i streljiva SBK/KSB čl. 43. i 44,  st. 1. i 2. („Službene novine 

SBK/KSB“ broj: 12/14 i 9/15). 
22 Zakon o izmjenama i dopunama Zakona o nabavi, držanju i nošenju oružja i streljiva SBK/KSB („Službene 

novine SBK/KSB“ broj: 10/22). 
23 Ibid, članak 3. 
24 Ibid, članak 5. 
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za vatreno oružje do 60 cm, ima sklopivi ili teleskopski fokuser ili se može koristiti bez uporabe 

alata. Uklonjivi nastavci, ako ispunjavaju sljedeće uvjete: 

a) ako lice priloži dokaz da je član streljačke sportske organizacije koja je član 

Olimpijskog komiteta Bosne i Hercegovine ili međunarodno i zvanično priznatog 

streljačkog saveza Bosne i Hercegovine ili međunarodno i zvanično priznatog streljačkog 

saveza Federacije Bosne i Hercegovine;  

b) ako je lice uključeno u proces sportske obuke u streljačkoj organizaciji iz točke 

a) ovoga stava najmanje 12 mjeseci prije podnošenja zahtjeva za nabavku vatrenog oružja;  

c) ako lice u streljačkoj organizaciji iz točke a) ovoga stava aktivno trenira za 

takmičenja ili se takmiči na streljačkim takmičenjima u kojima se koristi oružje iz alineja 

6), 7) i 8) točke a) članka 7. ovoga zakona;  

d) ako streljačka takmičenja iz točke c) ovoga stava priznaje streljačka organizacija 

iz točke a) ovoga stava ili međunarodno i zvanično priznati streljački savez Bosne i 

Hercegovine ili međunarodno i zvanično priznati streljački savez Federacije Bosne i 

Hercegovine;  

e) ako oružje iz točke c) ovoga stavka ispunjava uvjete propisane za streljačku 

disciplinu koju priznaje međunarodno i zvanično priznati streljački savez Bosne i 

Hercegovine ili međunarodno i zvanično priznati streljački savez Federacije Bosne i 

Hercegovine. 

 Izmjene su izvršene i kod općeg uvjeta da lice nije kažnjavano za prekršaj protiv javnog 

reda i mira, koji se odnosi na fizički napad, učestvovanje u tuči, fizičko zlostavljanje, izazivanje 

tuče ili za prekršaj propisan Zakonom o nabavi, držanju i nošenju oružja i municije, za koji je 

izrečena zaštitna mjera oduzimanje oružja, bitnih dijelova i municije, ili za prekršaj zbog nasilja 

u obitelji ili da mu nije, u skladu sa Zakonom o zaštiti nasilja u obitelji, izrečena zaštitna mjera 

ili za prekršaj s elementima fizičkog nasilja u skladu s drugim propisima, kao i da se protiv tog 

lica ne vodi postupak za takve prekršaje.25 

Novitet koji donosi Zakon o izmjenama i dopunama je i tad da će policijski komesar 

Pravilnikom urediti formiranje povjerenstva pri policijskoj postaji koji će odlučivati o 

podnesenom zahtjevu i uvjetima za dobivanje odobrenja za držanje i nošenje oružja. 

Izvršena je izmjena i dopuna članka koji se odnosi za dokazivanje opravdanog razloga za 

nabavu sportskog oružja. Fizička osoba ima legitiman razlog za nabavu i posjedovanje 

 
25 Ibid, članak 6. 
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sportskog oružja ako je član streljačke sportske organizacije i aktivno se bavi sportskim 

streljaštvom, što dokazuje potvrdom sportske streljačke organizacije čiji je član i članskom 

iskaznicom.26 

Članak 16 je dopunjen i glasi: lice koje je certificirano u skladu sa Zakonom o agencijama 

i unutrašnjim službama za zaštitu ljudi i imovine, za obavljanje poslova fizičke zaštite ili 

odgovornog lica, postojanje uvjeta iz točke b) stava (3) članka 11. ovoga zakona dokazuje 

certifikatom za obavljanje poslova fizičke zaštite ili odgovornog lica.27 

Ukoliko osoba koja posjeduje važeći oružni list za oružje prethodno nabavljeno na 

temelju izdane dozvole za nabavu oružja, dostavi zahtjev za izdavanje dozvole za nabavu oružja 

iste vrste, izdat će se dozvola za nabavu oružja, uz ispunjavanje uvjeta iz točke b) stava (2) 

članka 11. ovoga zakona, dok se ostali uvjeti iz članka 11. ne utvrđuju. Ako lice posjeduje više 

oružnih listova, liječničko uvjerenje se dostavlja samo uz prvi podneseni zahtjev za produljenje 

i vrijedi tri godine.28 Municija za vatreno oružje može se kupovati samo za vrstu oružja za koju 

fizičko i pravno lice ima važeću ispravu o oružju, osim civilnih strelišta i sportskih streljačkih 

organizacija koji mogu nabavljati različito streljivo za vlastite potrebe i potrebe obuke.29  

 Ostale izmjene i dopune zakona ogledaju se u tome da osobe koje naslijede registrirano 

vatreno oružje mogu izvršiti onesposobljavanje istog, što dokazuju potvrdom o 

onesposobljavanju i zadržati isto. Promjena je vidljiva i u nadzoru u provođenju zakona gdje će 

se formirati povjerenstvo za nadzor i kontrolu. Važenje isprava o oružju, tj. oružnog lista, 

smanjuje se s deset na pet godina. Isprave o oružju izdane u skladu sa zakonom važit će do 

datuma koji je naznačen u ispravi o oružju. Izmjenama i dopunama uvodi se amnestija osoba i 

legalizacija oružja i to na sljedeći način. Osobe koje na dan stupanja na snagu ovoga zakona 

posjeduje oružje „B” kategorije koje, prema ranije važećim propisima nije registrirano, takvo 

oružje mora predati nadležnoj policijskoj postaji. Osoba koja preda oružje neće odgovarati za 

nelegalno posjedovanje oružja. Osobe koje izvrše predaju oružja s danom stupanja na snagu 

ovoga zakona nadležnoj policijskoj postaji podnijet će zahtjev za registraciju i izdavanje 

dozvole o oružju. Do okončanja postupka u povodu podnesenog zahtjeva oružje se čuva u 

nadležnoj policijskoj postaji. Prilikom podnošenja zahtjeva osoba nije dužna dokazivati 

porijeklo oružja. Dokumentacija o oružju neće se izdati osobi koja ne ispunjava općenite i 

 
26 Ibid, članak 7. 
27 Ibid, članak 8. 
28 Ibid, članak 9. 
29 Ibid, članak 11. 
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specifične uvjete, ako to oružje potražuju nadležni organi i u slučaju da je oružje već 

registrirano. Policijska postaja oduzet će oružje u tom slučaju.30 

Direktiva (EU) 2021/555 Vijeća i Europskog parlamenta usvojena je 24. 03. 2021. godine 

i regulira nadzor nabave i posjedovanja oružja. Kodificirala je Direktivu Vijeća 91/477/EEZ od 

18. 06. 1991. godine. Direktivom Vijeća 91/477/EEZ uspostavljena je popratna mjera za 

unutarnje tržište. Njome se uspostavlja harmonizacija između obveze osiguranja određene 

slobode kretanja unutar Unije za pojedinačno vatreno oružje i njegove bitne komponente, s 

jedne strane, i nužnost za nadzorom te slobode korištenjem sigurnosnih jamstava koja se 

primjenjuju na te proizvode, s druge strane.31 

 U isto vrijeme, Direktiva je uvela Europsku propusnicu za oružje koja bi omogućila 

lovcima i strijelcima da se kreću između država članica bez nepotrebnih prepreka. Općenito, 

osoba s važećom Europskom propusnicom za oružje koja putuje u ili kroz druge države članice 

može imati jedno ili više komada oružja tijekom tog putovanja, pod uvjetom da posjeduje 

europsku propusnicu za vatreno oružje na kojoj je navedeno takvo vatreno oružje ili vatreno 

oružje i pod uvjetom da može potkrijepiti razloge svog putovanja, posebno predočenjem 

pozivnice. To se, međutim, ne odnosi na putovanje kroz zemlje članice koje imaju strože zakone 

i općenito zabranjuju takvo vatreno oružje na svom teritoriju.32 

 

5. ZAKLJUČAK 

Radnje oko nabave, držanja te nošenja streljiva i oružja predstavljaju posebne 

upravno-pravne postupke koji iziskuju koordinirane aktivnosti većeg broja učesnika koji imaju 

obvezu utvrđivanja određenih činjenica u cjelokupnom postupku. Svaka od tih aktivnosti 

zahtijeva stručan pristup i postupanje ovlaštenih osoba, naročito stručnih osoba u nadležnim 

policijskim postajama. U svakodnevnom radu javljaju se brojni problemi koji su posljedica 

loših zakonskih rješenja. Na temelju toga da se zaključiti kako postoji ogroman prostor za 

poboljšanje i da je temeljni problem nedostatak jedinstvenog zakona o oružju u Bosni i 

Hercegovini. 

Ogroman problem predstavlja i činjenica da se u vlasništvu građana u Bosni i 

Hercegovini nalaze na tisuće komada ilegalnog oružja zaostalog iz rata, kojeg građani 

 
30 Ibid, članak 18. 
31 Direktiva (EU) 2021/555 Europskog parlamenta i vijeća o nadzoru nabave i posjedovanja oružja, Službeni list 

EU, 2021., str. 1. 
32 Ibid, str. 3. 
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zadržavaju u posjedu iz straha od budućih sukoba. To oružje predstavlja prijetnju po sigurnost 

građana, ali i ozbiljnu prijetnju po ustavni poredak. Zabrinjavajuće je da se to ilegalno oružje 

može kupiti preko interneta bez dozvole i da najčešće služi pri počinjenju krivičnih djela. Jedan 

od načina za koje smatramo da bi bili efikasni u smanjenju broja ilegalnog oružja jest 

legalizacija oružja u slučajevima gdje je to moguće, odnosno aktivnosti na dobrovoljnoj predaji 

ilegalnog oružja bez sankcija. Potrebno je češće organizirati akcije dobrovoljne predaje oružja 

i akcije amnestije. Također smatramo da bi jedan od načina smanjenja broja komada ilegalnog 

oružja mogao biti formiranje državnog fonda za otkup oružja od građana. Poznavajući 

mentalitet građana u Bosni i Hercegovini, koliko god to izgledala apsurdna situacija, mislimo 

da bi bila i najrealnija.  

 Iako ne postoji jedinstveni način rada koji će u potpunosti eliminirati ilegalno oružje, 

postoje mjere i metode koje će broj ilegalnog oružja svesti na normalnu razinu. Kao što je već 

spomenuto, broj ilegalnog oružja doprinosi organiziranom kriminalu, nasilju u obitelji i 

terorizmu te predstavlja potencijalnu prijetnju usporavanju ekonomskog i razvojnog puta Bosne 

i Hercegovine. Upravo zbog toga Bosna i Hercegovina ima obvezu poduzimanja aktivnosti koje 

će omogućiti jačanje efikasnosti svih subjekata u kontroli lakog i malog naoružanja. Te 

aktivnosti uključuju između ostalog i usklađivanja zakonodavstva s međunarodnim 

standardima, uništenje viška oružja u vlasništvu oružanih snaga Bosne i Hercegovine, 

smanjenje broja kaznenih djela počinjenih oružjem, ali i vraćanje povjerenja građanima u 

institucije vlasti na svim razinama. Važno je napomenuti da glavnu prepreku ovim aktivnostima 

ima decentralizirana nadležnost u oblasti nabave, držanja i nošenja oružja. Ipak, uz koordiniran 

pristup većeg broja subjekata moguće je postići željene ciljeve. Prvi i temeljni korak je 

profesionalnost svih tijela uključenih u proces izdavanja potrebnih uvjerenja za nabavu, 

posjedovanje i nošenje oružja i streljiva, a nakon ovog važnog koraka mora uslijediti donošenje 

mjera u cilju prethodnog usklađivanja i ujednačavanja zakona o posjedovanju i nošenju oružja 

u Bosni i Hercegovini s relevantnim zakonodavstvom Europske unije. Pohvalno je da su neke 

razine vlasti već počele s tim aktivnostima što može biti dobar primjer i praksa u našem 

Kantonu. Važno je napomenuti da svaki od učesnika u postupku vezanom za izdavanje 

odobrenja za nabavu, nošenje i držanje oružja predstavlja kariku u lancu koji će se prekinuti 

ako se u radu ne postupi odgovorno i savjesno. Na temelju toga može se zaključiti da se samo 

discipliniranim i koordiniranim radom u ovoj oblasti može garantirati sigurnost Bosne i 

Hercegovine, to jest sigurnost njezinih građana. To će svakako biti prioritet ukoliko se uzme u 
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obzir želja za pristup Europskoj uniji i euro-atlantskim integracijama. Koliko će domaće snage 

biti spremne nositi se s tim izazovima ostaje da se vidi. 
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Međunarodni centar za tranzicijsku pravdu iz New Yorka definira tranzicijsku pravdu 

kao reakciju društva na naslijeđe masovnih i ozbiljnih kršenja ljudskih prava. Ona postavlja 

neka od najtežih pitanja u pravu, politici i društvenim naukama i bori se s bezbrojnim dilemama, 

ali prije svega, odnosi se na žrtve. I upravo žrtve su središnja tema nove knjige prof. dr. sc. 

Gorana Šimića „Tranzicijska pravda” u kojoj se autor upušta u sveobuhvatno istraživanje 

dubokog značaja tranzicijske pravde u društvima koja izlaze iz sukoba ili prolaze kroz 

turbulentne političke promjene. U tom kontekstu, autor navodi bitnost stvaranja i oblikovanja 

društvene svijesti tokom i poslije konflikta, važnost razumijevanja pravednosti (ili 

nepravednosti) sistema i edukacije čitaoca u vezi s alatima koji su na dispoziciji kako bi se 

izašlo iz začaranog kruga postkonfliktnog perioda u kojem neke sfere riječ „tranzicijsko stanje” 

čitaju – „stalno stanje”. Ova knjiga otvara veliki broj pitanja u vezi s kolektivnom traumom 

društva kao posljedice izostanka pravde, razotkrivajući zamršenu tapiseriju mehanizama 

tranzicijske pravde, osvjetljavajući njenu ključnu ulogu u postizanju pomirenja, kao zaštiti 

ljudskih prava i osiguranju trajnog mira. Autor analizira njene temeljne argumente i kritički 

procjenjuje učinkovitost tranzicijske pravde potičući čitaoca na razmišljanje o tome šta je u 

stvari pravda i gdje počinju i završavaju pravo i pravda i da li uopće postoji pravednost kao 

finalno razrješenje konflikta između dojučerašnjih neprijatelja – zločinca i žrtve. 

 

 

„… a ideali dobra, nenasilja, solidarnosti i humanosti, još uvijek se nazivaju idealima jer ih 

ova civilizacija još nije dosegnula.”1 

 

 
1 „Tranzicijska pravda” – Goran Šimić; Sveučilište / Univerzitet „VITEZ”; Travnik, 2023. 



Sveučilište/Univerzitet “VITEZ”   Zbornik radova 

PRAVNI FAKULTET  Broj 9, 2023. godina 

 

 
 

  113 

I za Platona i za Aristotela pravda je značila dobrotu i spremnost da se povinuju 

zakonima, princip kroz koji se u društvu može uspostaviti jedinstvo, harmonija, vrlina i sreća. 

Antička filozofija je smatrala da je pravda ideal savršenstva u ljudskim odnosima, podudarnost 

prava i obavljanja svojih dužnosti unutar društvene zajednice. Za njih, priroda je bila izvor 

prava, a dužnošću države se smatrala primjena, a ne stvaranje zakona2. Vremena su se, 

međutim, promijenila, društvo, a samim tim i država, sa svojim institucijama je razvilo sistem 

u kojem se pravda, cjelovita ili parcijalna, može i(li) treba zadovoljiti u sudskom sistemu, kroz 

krivični, građanski ili upravni postupak te u većini slučajeva, postoji sistemsko, ali ne i 

sistematsko, rješenje parnice. Novim idealom institucionalnog, sudskog ili upravnog 

razrješenja, društvo organizira pravno rješenje konflikta između dvije ili više strana, objektivno, 

prateći slovo zakona i subjektivno, tražeći pravedno rješenje. 

 

I upravo u poglavlju „Vrijednosti svijeta u kojem ljudi danas žive” autor knjige navodi 

kako su u postkonfliktnom društvu žrtve najčešće razočarane nedostatkom pravde, dijelom 

zbog nepoznavanja djelokruga rada suda koje se svodi na utvrđivanje individualne krivično-

pravne odgovornosti ili odgovornosti dvije strane u civilnom pravnom poslu, ali većinom žrtve 

su razočarane zbog nedostatka pravednosti u razrješenju konflikta. Autor navodeći kao primjer 

postkonfliktna društva navodi najčešće razočarenje žrtava konflikta, da iz konflikta ne izlaze 

svi jednaki i s istim traumama, ili čak, citirajući Georgea Orwella „Sve su životinje jednake, ali 

neke životinje su jednakije od drugih.”3, već da iz konflikta izlaze dvije potpuno različite grupe 

ljudi, velikog broja „važnih ličnosti”, profitera i političara s jedne strane i drastično većeg 

broja marginaliziranih ljudi koji iz istog konflikta izlaze bez ičeg osim psihičkih i fizičkih 

ožiljaka traume, s druge strane. 

 

Historia vero testis temporum, lux veritatis, vita memoriae, magistra vitae, nuntia vetustatis, 

qua voce alia nisi oratoris immortalitati commendatur?4 

 

 

Autor s pravom navodi, da kako bi se izbjegla nefunkcionalna, loša rješenja, potrebno je 

uzeti u obzir lokalnu tradiciju i kulturu te lokalnu zajednicu upoznati s procesima koji se 

planiraju provesti kako bi se vidjele stvarne potrebe društva u tranziciji, uvažavajući vrijednosti 

 
2 „Greek Political Theory: Plato and his Predecessors” – Ernest Barker; Methuen and Co.; London, 1918. 
3 „Animal farm” – George Orwell; Secker and Warburg; London, 1945. 
4  „On oratory and orators” – Marcus Tullius Cicero; Harper & Brothers; New York, 1860. 
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koje to društvo baštini. Pogledamo li knjigu „Tranzicijska pravda“ možemo da vidimo koliko 

su bitna iskustva drugih društava i zajednica kako bi se izbjegle greške počinjenje u drugim 

programima, prilagođavajući stečena iskustva na društvo u pitanju. Marcus Tullius Cicero je 

55 godine prije nove ere u svom djelu „De Oratore” napisao: „Kojim je drugim glasom, osim 

govornikovim, historija, svjedok vremena, svjetlo istine, život sjećanja, voditeljica života, 

vjesnik antike, predana besmrtnosti?”, ostavivši zapis o bitnosti učenja lekcija o prošlosti i 

proučavanja zapisa prošlih vremena i običaja.  U poglavlju knjige „Pravo vrijeme za 

tranzicijsku pravdu” prof. dr. sc. Goran Šimić postavlja validno pitanja da li uopće postoji pravo 

vrijeme za tranzicijsku pravdu, da li je njeno vrijeme odmah poslije konflikta, dok su rane još 

svježe, da li je ipak bolje pričekati da se neke rane izliječe kako bi se „hladnije” glave o njoj 

moglo raspravljati i da li je „pravo vrijeme” kad dijelovi ili cijelo društvo budu spremni za to? 

 

Autor postavlja i pitanje da li su reparacije, obeštećenja, restitucije i izdvajanja za žrtve 

u postkonfliktnom društvu u stvari samo podrivanje mirovnih napora između zaraćenih strana 

te da li je uopće moguće staviti monetarnu vrijednost na silovanje, vrijeme provedeno u logoru, 

na oduzeti život ili u nekim slučajevima ubistva na neviđenoj skali koja su dovela do istrebljenja 

cijelih porodica i brisanja njihovog prezimena iz historije. 

 

Pitanje cijene ljudskog života bi trebalo da je ezoterično, ali ipak u ekonomiji postoji čak 

i obračun vrijednosti ljudskog života, gdje se radi o graničnom trošku prevencije smrti u 

određenim okolnostima. U mnogim studijama, vrijednost također uključuje kvalitetu života, 

očekivano preostalo vrijeme života kao i potencijal zarade određene osobe, posebno za 

naknadno plaćanje u tužbi za nepravomoćnu smrt i ta formula se koristi u pitanjima ekonomije, 

osiguranja, zaštite na radu,  zdravstva i u drugim sferama života. Obračuni te formule se 

razlikuju ne samo u zavisnosti od kvaliteta života osoba, njihovog navedenog potencijala, već 

i mjesta u kojima žive kao i političke, ekonomske i klimatske procjene društva čiji dio su bili. 

 

Dok je kovanica „tranzicijska pravda” novijeg datuma, njena ideja potiče još iz stare 

Grčke i pronalazimo je kao posljedicu „nepravednih” ratova u kojima su društva pokušavala da 

pronađu pravedno razrješenje sukoba. Prolazeći kroz historiju civilizacije, navodeći primjere, 

autor knjige pronalazi jedini odgovor na pitanja o tranzicijskoj pravdi, a to je da ne postoji 

jedinstveno, efikasno, rješenje.  
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Kroz detaljno objašnjenu historiju pokušaja uspostavljanja tranzicijske pravde, krivičnih 

sudova poslije Drugog svjetskog rata – Nürnberga, Tokija, ad hoc i stalnih krivičnih sudova 

Ujedinjenih naroda, Međunarodnog krivičnog suda za bivšu Jugoslaviju i Ruandu, autor čitaoca 

educira o prošlosti i budućnosti krivične pravde i njenoj važnosti kao odgovora za počinjena 

kršenja ljudskih prava i historijskom značaju otkrivanja krivice i zapisa istine. Štaviše, knjiga 

tvrdi da svjedočanstva žrtava, kada su integrirana u mehanizme tranzicijske pravde poput 

komisija za istinu, služe kao kritični historijski zapis. Oni osiguravaju da se priče onih koji su 

pretrpjeli zločine nikad ne zaborave, služeći kao jasan podsjetnik na užase prošlosti i snažno 

svjedočanstvo otpornosti preživjelih. 

 

Navodeći idealno rješenje, rješavanja otvorenih pitanja koordinacijom i saradnjom 

između različitih sektora društva, domaće vlade i nevladinih organizacija, predstavništava 

stranih zemalja, agencija Ujedinjenih naroda, pronalaženjem pragmatičnog, sistemskog 

rješenja, „…bez isključivanja i preklapanja nadležnosti i aktivnostima omogućila da jedno 

društvo pronađe pravi put ka izlazu iz prethodnog stanja„5, autor nam otkriva istinu: „…jasno 

je da će ne samo odlučivanje o vremenu kako će se provesti neki procesi, već i da li će se oni 

uopće provoditi, u jednom društvu biti konstanto upitni”6. Tokom proslava završetka uspješnih 

osvajačkih kampanja u starom Rimu, generali su pored sebe imali robove koji su im u uho 

šaptali „memento mori” – „sjeti se smrti”, kao podsjetnik prolaska vremena, a autor nam kao 

podsjetnik u knjizi navodi da „…društva koja ostaju zarobljena u prošlosti ne mogu 

napredovati.”7 To je gorka pilula koja se mora progutati i individualno i kolektivno prihvatiti, 

da se dalje mora ići, izgraditi bolje odnose, prevladati probleme iz prošlosti i nastaviti život bez 

straha od ponovljenog sukoba. 

 

Pomirenje kao kamen temeljac 

 

Jedan od najupečatljivijih aspekata knjige je njen uporni fokus na ulozi tranzicijske 

pravde u podsticanju pomirenja. Oslanjajući se na primjere iz stvarnog svijeta, autor vješto 

ilustrira kako ovi mehanizmi pružaju platforme za dijalog i razumijevanje među žrtvama i 

počiniocima. Ovaj dijalog postaje instrument za premošćivanje duboko ukorijenjenih podjela i 

 
5 „Show me your impact: evaluating transitional justice in contested spaces” – Colleen Duggan; Eval Program 

Plann, 2012. 
6 „Tranzicijska pravda” – Goran Šimić; Sveučilište / Univerzitet „VITEZ”; Travnik, 2023. 
7 „Tranzicijska pravda” – Goran Šimić; Sveučilište / Univerzitet „VITEZ”; Travnik, 2023. 
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njegovanje društvene kohezije. Knjiga naglašava da priznanje prošlih nepravdi nije samo 

moralna obaveza, već i praktičan korak ka rekonstrukciji podijeljenih zajednica. Ova knjiga je 

i podsjetnik da je put do pomirenja kompliciran, dug, pun prepreka, ali tranzicijska pravda nudi 

strukturirani pristup rješavanju ovih složenosti i upravljanje predstojećim izazovima. Autor 

naglašava kako je pravda za žrtve neraskidivo isprepletena sa širim društvenim ozdravljenjem. 

Svjedočenje zadovoljenju pravde postaje ključan trenutak, budeći vjeru u pravosudne sisteme i 

nudeći osjećaj zatvaranja traumatičnog poglavlja koji pridonosi cjelokupnom procesu 

ozdravljenja. 

 

Autor se zalaže za pravdu koja nije samo „tranzicijska”, ideal ili koncept koji obuhvata 

niz strategija i mehanizama, uključujući i potragu za istinom, krivičnim/kaznenim progonom, 

naknadom štete i institucionalnim reformama, nego pravdu kao trajno stanje društva i vraćanja 

dostojanstva žrtvama.  

 

 

Tranzicijska pravda, kako je prikazana u knjizi, nezamjenjiva je u održavanju ljudskih 

prava i vladavine prava. U mnogim društvima pogođenim sukobima ili društvima u tranziciji, 

pravosudni sistem je možda bio kompromitiran ili preuzet od strane autoritarnih režima ili 

naoružanih skupina. Mehanizmi tranzicijske pravde, poput krivičnog progona, rade na 

ponovnoj uspostavi vladavine prava i osiguravaju da se pravda provodi nepristrano. 

 

Autor daje brojne studije slučaja u kojima su procesi tranzicijske pravde poslužili kao 

protuteža režimima, ilustrirajući kako ti mehanizmi mogu ponovno izgraditi temelje pravednog 

društva. Štaviše, „Tranzicijska pravda” naglašava transformativni potencijal institucionalnih 

reformi, čiji je cilj jačanje demokratskog upravljanja i jačanje zaštite ljudskih prava. 

 

Možda je najupečatljivija tvrdnja u knjizi korelacija između tranzicijske pravde i 

održivog mira. Autor tvrdi da postizanje trajnog mira nadilazi puko ušutkivanje i sklanjanje 

traume i posljedica sukoba u stranu. Ona zahtjeva rješavanje temeljnih uzroka sukoba. 

Suočavajući se s nepravdama iz prošlosti i nudeći put naprijed utemeljen na pravdi, pomirenju 

i ljudskim pravima, tranzicijska pravda se pojavljuje kao neizostavna komponenta procesa 

izgradnje mira i postavljanje zdravih temelja za bolje postkonfliktno društvo. 
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U knjizi se ističe da održivi mir nije pasivno stanje, već aktivno nastojanje koje zahtjeva 

proaktivne mjere za zacjeljivanje rana iz prošlosti i sprečavanje njihovog ponovnog otvaranja. 

Naglašava kako društva koja zanemaruju mehanizme tranzicijske pravde riskiraju ponavljanje 

ciklusa nasilja i nemira. 

 

 

Zaključak / umjesto zaključka 

 

„Tranzicijska pravda” je istraživanje dubokog značaja tranzicijske pravde u društvima koja 

izlaze iz sukoba ili prolaze kroz turbulentne političke tranzicije. Knjiga majstorski razotkriva 

zamršenu tapiseriju mehanizama tranzicijske pravde, naglašavajući njihovu ulogu u promicanju 

pomirenja, zaštiti ljudskih prava, odvraćanju od budućih zlostavljanja i doprinosu održivom 

miru. Služi kao poučan i nezamjenjiv vodič za čitatelje koje zanima zamršena međuigra između 

ljudskih prava, pomirenja i težnje za mirom, nudeći sveobuhvatno i provokativno ispitivanje 

tranzicijske pravde, potičući nas da prepoznamo njenu središnju ulogu u težnji za pravednijim 

i mirnijim svijetom. 

 

Prikaz ove knjige se, ipak, mora završiti sa zaključkom iz same knjige: „Konačni cilj 

tranzicijske pravde nije niti treba biti utvrđivanje istine o prošlosti i pomirenje među ljudima 

koji su se jučer klali, palili i ubijali. Konačni cilj tranzicijske pravde treba i može biti samo 

društvo u kojem klanja, paljenja i ubijanja više neće biti, pa neće biti potrebe ni za tranzicijskom 

pravdom”8. 

 

 

 

 

 

 
8 „Tranzicijska pravda” – Goran Šimić; Sveučilište / Univerzitet „VITEZ”; Travnik, 2023. 
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fakultetu Sveučilišta/Univerziteta ''Vitez'', kao i oblasti i grana koje se izučavaju na drugim 

pravnim fakultetima u zemlji ili inostranstvu.  

2. Radovi koji zadovoljavaju kriterije časopisa, upućuju se na recenziju. Postupak recenziranja 

je anoniman za autore i recenzente.  

3. Ukoliko dostavljeni rad ne spada u oblast Zbornika, izvršni urednik će, nakon konsultacije 

sa glavnim urednikom, prilog vratiti autoru. O takvom postupku izvršni urednik će bez 

odlaganja obavijestiti autora, a redakciju na prvom narednom sastanku.  

4. Za prihvaćene priloge se ne plaćaju autorski honorari, niti se naknađuju bilo kakvi drugi 

troškovi.  

5. Jezici na kojima se primaju radovi su: bosanski, hrvatski i srpski jezik (u latiničnom ili 

ćiriličnom pismu) i engleski jezik. Glavni urednik može predložiti redakciji da objavi i rad 

na nekom drugom jeziku, ukoliko za to postoji opravdana potreba.  

6. Radovi se dostavljaju isključivo u elektronskoj formi na e-mail adresu:                         

zbornik.pf@unvi.edu.ba   

7. Maksimalna dužina izvornih, preglednih i stručnih radova može biti jedan tabak ili 16 

stranica A4 formata, ili 35.600 karaktera. Redakcija izuzetno može odlučiti da, na prijedlog 

glavnog urednika, objavi rad obimniji od standardnog obima.   

8. Maksimalna dužina ostalih vrsta radova, može biti do 8 stranica A4 formata ili pola 

autorskog tabaka, ili najviše do 17.800 karaktera. Radove koji su duži od standarda 

uspostavljanih ovim uputstvima izvršni urednik odbija i vraća autoru elektronsku verziju 

priloga.  

9. Radu se dodaju sažeci do 150 riječi, na jednom od službenih jezika u Bosni i Hercegovini i 

na engleskom jeziku.   

10. Radu se dodaje do 5 ključnih pojmova na jednom od službenih jezika u Bosni i Hercegovini 

i na engleskom jeziku.  
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11. Radove na recenzije upućuje izvršni urednik, nakon što se prethodno konsultira sa glavnim 

urednikom i članovima redakcije iz oblasti kojom se bavi rad, te urednički procijeni 

pogodnost rada za objavljivanje u Zborniku radova Pravnog fakulteta. Pogodni radovi se 

upućuju na recenziju, a radovi koji se ocijene nepogodnima vraćaju se autorima. O svim 

pristiglim radovima, kao i o odlukama vezanim za njih, izvršni urednik obavještava članove 

redakcije na prvoj narednoj sjednici.  

12. Kako bi bio objavljen u Zborniku, svaki rad mora dobiti dvije pozitivne recenzije. 

Recenzenti mogu biti nastavnici sa Sveučilišta/Univerziteta ''VITEZ'' ili izvan te institucije. 

U slučaju da je jedna recenzija pozitivna, a jedna negativna, rad se upućuje na treću 

recenziju. O broju recenzija i konačnoj ocjeni recenzenata, izvršni urednik obavještava 

redakciju na sjednici na kojoj se donosi odluka o izdavanju konkretnog broja Zbornika 

radova. Odluku o prihvaćanju ili neprihvaćanju rada za objavu, te njegovoj kategorizaciji, 

na prijedlog glavnog urednika, donosi redakcija.  

13. Imena recenzenata nisu dostupna autorima. Nakon obavljene recenzije, primjedbe 

recenzenata se dostavljaju autorima radi usvajanja ili odbijanja. Ukoliko prihvate 

primjedbe, autori će u roku od 8 dana dostaviti ispravljeni rad. U slučaju odbijanja primjedbi 

recenzenata, redakcija će, na prijedlog glavnog urednika, donijeti odluku o tome da li će se 

rad objaviti ili ne.  

14. Recenzenti ne znaju ime autora. Autor će prilikom izrade rada izbjeći svoju posrednu 

identifikaciju kroz tekst rada.   

15. Recenzenti svoje recenzije dostavljaju na posebnom obrascu koji dobivaju zajedno sa 

tekstom za recenziju.  

16. Prikazi, osvrti, zabilješke i ostali radovi koji nisu naučni ili stručni se, ne recenziraju. 

Odluku o njihovom eventualnom ispitivanju i objavljivanju donosi glavni urednik.  

17. Radovi koji se dostavljaju Zborniku moraju biti lektorisani. Autori prihvaćaju prava 

redakcije da lektorisani rad objavi bez daljnjih konsultacija s autorima. Ukoliko za to postoji 

opravdana potreba, konsultacija se može obaviti sa autorima, na osnovu odluke glavnog 

urednika.  

18. Autori dopuštaju Zborniku korištenje njihovih radova za objavljivanje u bilo kojoj formi 

(printanoj, online ili sl.). Zbornik zadržava i sva druga prava vezana za objavljivanje, 

ukoliko nije drugačije ugovoreno sa autorom.  

19. Radovi koji su upućeni za objavljivanje u Zborniku, neće i ne mogu biti dostavljeni na 

objavljivanje u drugoj publikaciji, o čemu autor, uz tekst za objavu, dostavlja posebnu 

izjavu. Nakon što budu objavljeni u Zborniku, radovi u drugoj publikaciji (uključujući i 

svaki drugi oblik objavljivanja i distribucije) mogu biti objavljeni isključivo nakon 

prethodno pribavljenog odobrenja od glavnog urednika.   

20. Zbornik će objavljivati i sažetke stručnih i naučnih članaka domaćih autora objavljenih u 

stranim indeksiranim časopisima, ukoliko takvi sažeci budu dostavljeni od autora.  

 



Sveučilište/Univerzitet “VITEZ”  Zbornik radova 

PRAVNI FAKULTET Broj 9, 2023. godina 

 

 
120 

 

 

II STANDARDI ZA OBLIKOVANJE TEKSTA PRILOGA   

1. Radovi koji se dostavljaju za objavljivanje trebaju biti urađeni u skladu sa odrednicama 

APA stila.  

2. Tekst rada se dostavlja kao Microsoft Word dokument, uz korištenje Times New Roman 

fonta veličine 12 pt., uz mogućnost korištenja bold, italic i drugih modifikacija.  

3. Naslov rada se piše New Times Roman fontom, boldirano i veličine 16 pt.  

4. Podnaslovi se pišu Times New Roman fontom, boldirano i veličine 14 pt. Numeriranje 

podnaslova je obavezno. Autor određuje samostalno način označavanja. Razmak između 

redova je 1,5.  

5. Početak pasusa mora biti uvučen za pet slovnih mjesta u odnosu na lijevu marginu ili 

odvojen duplim proredom.  

6. Prvi put upotrijebljena kratica ili akronim se označavaju u zagradi iza riječi ili skupine riječi 

koju označavaju. Prethodna odredba važi i za skraćeno označavanje propisa.  

7. Prvi put citiran pravni propis mora biti označen brojem za “fusnotu” i naveden prema broju 

službenog glasila u kome je objavljen.  

8. Napomene se pišu fontom 10. Napomene se nalaze na dnu teksta (“Fusnote”).  

9. Svaka od četiri margine mora biti veličine 2,5 cm.  

10. Na prvoj strani rada nalazi se puno ime i prezime svakog autora, akademska ili druga titula, 

institucija u kojoj radi – ako je zaposlen, kontakt informacije (adresa, email, telefon). Pored 

osobnih podataka, na prvoj stranici se nalazi i naslov rada.  

11. Na drugoj stranici se daje sažetak i spisak ključnih riječi u skladu s tačkom I, 10 i 11.  

12. Spisak obuhvaća korištenu literaturu po abecednom redu prezimena prvog autora, spisak 

konsultovanih web-stranica, spisak tabela i popis shema – ako su korištene. Spisak literature 

sadrži korištene zakone i druge izvore, koji će biti navedeni po kategorijama.  

       Radovi koji ne budu izrađeni u skladu sa ovim uputama biti će vraćeni autorima!  

   

  Redakcija Zbornika radova Pravnog fakulteta   
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University ''VITEZ'' 

Faculty of Law 

Proceedings of the Faculty of Law - Editorial Board 

 

INSTRUCTIONS FOR THE AUTHORS 

 

I  GENERAL INSTRUCTIONS 

1. Papers from all the areas of law studied on University ''VITEZ'' Faculty of Law, as well 

as areas of law studied on other law faculties in Bosnia and Herzegovina and other 

countries, are published in the Proceedings. 

2. Papers that have full filled the Proceedings criteria will be sent to peer review. Review 

procedure is anonymous for the authors and reviewers. 

3. If submitted paper is not considered to be a research in the areas selected for the 

Proceedings, Executive Editor will consult Editor in Chief, and return submitted 

proposal to the author. Executive Editor will inform immediately the author. Editorial 

Board will be informed on the next editorial meeting. 

4. No authors’ fees, or any other expenses will be compensated for the submitted and 

accepted papers. 

5. The languages in which papers are accepted are: Bosnian, Croatian and Serbian (in Latin 

or Cyrillic) and English. The Editor in Chief can suggest to Editorial Board to publish 

the paper in another language, if there is a justified need for that.  

6. Papers are submitted exclusively in electronic form to the e-mail address: 

zbornik.pf@unvi.edu.ba. 

7. The maximum length of original, reviewed and professional papers can be one sheet, or 

16 A4 pages, or 35,600 characters. The Editorial Board may exceptionally decide to 

publish a paper larger than the standard volume, at the suggestion of the Editor in Chief. 

8. The maximum length of other papers can be up to 8 A4 pages, half of sheet, or up to 

17,800 characters. Executive Editor will decline and return to author digital version of 

the papers that are not in accordance with mentioned requirements. 

9. Abstracts of up to 150 words will be added to papers, in one of the official languages in 

Bosnia and Herzegovina, and in English language as well.  

10. Up to 5 keywords will be added to papers, in one of the official languages in Bosnia and 

Herzegovina, and in English language as well. 

11. Executive Editor will send the papers for reviews, after prior consultations with Editor 

in Chies and members of Editorial Board in the research area of the submitted paper, 

and after editorial assessment of suitability of the paper for publication in the 

Proceedings. Suitable papers will be sent for review, and those assessed as unsuitable 

will be returned to authors. Executive Editor will inform Editorial Board about all the 

submitted papers, at the next editorial meeting.  

mailto:zbornik.pf@unvi.edu.ba
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12. In order to be published in the Proceedings, each paper must receive two positive 

reviews. Reviewers can be teachers from the University "VITEZ" or from the other 

institution. In case one review is positive and the other negative, the paper is referred to 

the third review. The Executive Editor informs the editorial board about the number of 

reviews and the final evaluation by the reviewers at the session at which the decision on 

publishing a specific number of the Proceedings is made. The decision on accepting or 

not accepting a paper for publication, and its categorization, at the proposal of the Editor 

in Chief, is made by the Editorial Board. 

13. Reviewers’ names will not be available to the authors. After the published review, 

reviewers’ comments will be submitted to authors, for the adoption or rejection. In case 

of rejection of the reviewers' remarks, the Editorial Board will, at the proposal of the 

Editor in Chief, make a decision on whether the paper will be published or not. 

14. Authors’ names will not be known to reviewers. Authors will, during paper writing, 

avoid direct identification through the text of paper.  

15. Reviewers will submit their reviews on a special form, which will be sent to them 

together with the paper sent for review. 

16. Reviews, notes and other papers, which are not scientific or professional will not be 

reviewed. The decision on their eventual examination and publication is made by the 

Editor in Chief. 

17. Papers submitted to the Proceedings must be proofread. The authors accept the rights 

of the Editorial Board to publish the proofread paper without further consultation with 

the authors. If there is a justified need for that, the authors can be consulted based on 

the decision of the Editor in Chief. 

18. The authors authorize the Proceedings to use their papers for publication in any form 

(printed, online or similar). The Proceedings retains all other rights related to 

publication, unless otherwise agreed with the author. 

19. Papers submitted for publication in the Proceedings will not and cannot be submitted 

for publication in another publication, about which the author, along with the text for 

publication, submits a special statement. Once published in the Proceedings, papers in 

another publication (including any other form of publication and distribution) may be 

published only after prior approval from the Editor in Chief. 

20. The Proceedings will also publish abstracts of professional and scientific articles by 

domestic authors published in foreign indexed journals, if such abstracts are submitted 

by the author. 

 

 

I  TEXT EDITING STANDARDS 

1. Papers submitted for publication should be done in accordance with APA style 

guidelines. 

2. The text of the paper is submitted as a Microsoft Word document, with the use of Times 

New Roman, font size 12 pt., with the possibility of using bold, italic and other 

modifications.  

3. The title of the paper is written in Times New Roman font, bold, size 16 pt. 
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4. Subheadings are written in Times New Roman font, bold, size 14 pt. Subtitle numbering 

is mandatory. The author independently determines the method of marking. The line 

spacing is 1.5. 

5. The beginning of the paragraph must be indented by five letters relative to the left 

margin or separated by a double space. 

6. The first used abbreviation or acronym is indicated in parentheses after the word or 

group of words they denote. The previous provision also applies to the abbreviated 

designation of regulations. 

7. The legal regulation cited for the first time must be marked with a "footnote" number 

and listed according to the number of the official gazette in which it was published. 

8. Notes are written in font size 10. Notes are at the bottom of the text (“Footnotes”). 

9. Each of the four margins must be 2.5 cm in size. 

10. On the first page of the paper there is the full name of each author, academic or other 

title, the institution in which the author works - if employed, contact information 

(address, email, phone). In addition to personal data, the title of the paper is on the first 

page. 

11. The second page provides the abstract and list of keywords, in accordance with points 

I, 10 and 11. 

12. The list includes the used literature in alphabetical order of the first author's surname, 

the list of consulted web pages, the list of tables and the list of schemes - if used. The 

bibliography contains the laws used and other sources, which will be listed by category. 

              Papers not made in accordance with these instructions will be returned to the authors!  
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